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P. A. R. C. COHOON vs. RUFUS K. SPEED AND OTHERS. 


Where a Justice of the Peace has not jurisdiction of the subject matter, his 
warrant is void and will not protect the officer who acts under it, nor the Ma- 


gistrate himself. 
A Justice of the Peace has no power to issue a warrant to search for a runaway 


slave. 


Action of trespass, tried before his Honor Judge Person, 
at the Spring Term, 1855, of Pasquotank Superior Court. 

Matthews, the town constable for Elizabeth City, applied to 
Speed, the justice, for a warrant to search for, and arrest a 
runaway slave, supposed to be concealed upon the premises of 
the plaintiff: the warrant was issued, and under it the defend- 
ant, Matthews, assisted by one Hay, broke open the door of a 
stable which opened into one of the public streets of the town 
of Elizabeth City. The breach was effected by the defendant 
Matthews, standing in the street and pulling out a staple with 
his fingers, but he did not enter the stable any further, nor 
did any one by his authority or command. 

His Honor charged the jury that the warrant was no pro- 
tection, and that the acts alleged by. plaintiff constituted a 
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trespass, and that the magistrate who issued the warrant, 

though not present when the stable was opened, as well as the 

constable and those aiding him, would be guilty upon these 

acts, if established to their satisfaction. Defendants excepted. 
Verdict and judgment for the plaintiff. Appeal. 


Jordan, for the plaintiff. 
Pool, for the defendants. 


Nasu, C. J. There can be no doubt that the acts com- 
plained of will support the plaintiff’s action, unless the defend- 
ants were justified by the law in committing them: the draw- 
ing of the staple of the stable door by Matthews, or by any one 
else acting in concert with him, or by his direction, was an act 
of violence in itself: it made not the slightest difference that 
the side of the stable, containing the door, was on the line 
of the public street, and that Matthews stood on the street when 
he drew the staple: it would be a strange doctrine indeed, if 
a man’s house should lose the protection of the law because it 
was placed on the line of a street, or on the line between the 
owner and his neighbor. The house might be injured and 
broken by any one who chose wantonly or maliciously to in- 
jure it—this would not do. Nor was it necessary for him, 
Matthews, to have entered the stable. Those that did so, en- 
tered under his authority, he being present aiding and abetting 
them. 

But it is said he had the warrant of a justice of the peace, 
the defendant, Speed, for doing the act. Matthews was a min- 
isterial officer, and bound to execute any legal process placed 
in his hands, and had no right to look into the evidence upon 
which the magistrate acted: whether that was suflicient or 
not, the warrant justifies him and all, who by his orders, aided 
him: but every man, particularly every officer, is presumed 
to know the law. When, therefore, the precept upon its face 
shows that the justice issuing it had no jurisdiction of the sub- 
ject matter, it gives no authority to the officer: he is, if he acts 
under it, a trespasser, and so are all who aid him, 2 Hawk. pl. 
cr. 130, Shergold v. Holloway: Strange 1002, State v. Me- 
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Donald, 3 Dev. 468. A justice of the peace has jurisdiction 
o issue a search warrant in this State, only when a larceny is 
harged. (JfcDonald’s case supra.) Here the warrant states 
xplicitly that it issued to search for a runaway slave. Over 
uch a matter he had no jurisdiction: his warrant was utterly 
-oid and is no justification, State v. Mann, 5 Ire. Rep. 435. 

It is not necessary to make a mana trespasser that he should 
lo the act complained of himself, or that he should be present 
vhen it is done: it is sufficient if he counsel or advise the act. 
Nor is it an excuse to the magistrate, Speed, that he mistook 
iis power. He is bound to know the extent of the jurisdiction 
‘onferred upon him: and if a trespass is committed under a 
varrant in a case, where a magistrate goes beyond his legal 
suthority, he is not protected by his judicial character; but 
3 atrespasser. There is no error in the judgment below. 


Per Cvriam. Judgment affirmed. 








D. B. PENDLETON et. al. vs. PENELOPE PENDLETON. 


fue jurisdiction of the Supreme Court in relation to amendments in the courts 
below, is confined to the question of power. When the court below has the 
power to make an amendment, this Court cannot enquire how it has exercised 
that power. Puhillipse v. Higdon, Bus. 380, cited and approved. 


Morton to amend the record of Pasquotank County Court, 
tried before his Honor, Judge Prrson, at the Spring Term, 
1855, of the Superior Court of that county. 

A motion had been made in the county court of Pasquotank, 
it the June Term, 1854, upon due notice given, for leave to 
mend the record of that court so as to enter the following on 
he record of that court of the December session, 1840: “ This 

ause coming on to be heard upon petition evidence, &c., and 
; appearing to the satisfaction of the court that there were 
‘ebts to a large amount due by the said Pendleton, (for some 
f which, judgments have been rendered and execution issued, 
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against her land named in the petition,) which render a sale 
of the land named in the petition expedient and necessary : 
it is ordered, adjudged and decreed by the court that the pe- 
titioner, G. W. Pendleton, sell the land of his ward named in 
the petition, on the\premises, at publie sale, to the highest bid- 
der, upon a eredit of six months, with interest from the date: 
that he take bond with approved security from the purchaser, 
and make report to the next Term of this court.” 

Also a motion was made, on notice, that the commissioner 
be allowed to file his report of the sale which had been made 
of the land in question, as of the next term. 

These two motions were allowed by the county court, and 
an appeal taken to the superior eourt, and upon consideration 
of the case before his Honor in that court, satisfactory proof 
being adduced from the memoranda of the county court, and 
from the testimony of the commissioner appointed to sell the 
land, that these amendments ought to be allowed, he gave 
judgment accordingly, from which the defendant appealed to 
this Court. 


Smith, for the plaintiffs. 
Poot, for the defendant. 


Barrie, J. It is settled by several decisions that the juris- 
diction of this Court upon the subject of amendments in the 
court below, is confined to the question of power; and that 
when that court has the power, we cannot interfere with its 
discretion in the exercise of it. Phillipse v. Hidgon, Busb. 
880; Campbell v. Barnhill, 1. Jones’ Rep., 557. In the for- 
mer of these cases, the subject is fully discussed, and the in- 
stances in which the Superior Court has the power to allow 
amendments are given, and distinguished from those where 
such power is denied it. ‘The subject,” as it is said in that 
case, “ may be divided into three classes: Ist. Every court 
has ample power to permit amendments in the process and 
pleadings of any suit pending before tt ; Quieté v. Boon, 5 Ired. 
9.” “2d. Every court of record has ample power, after a suzt 
is determined, to amend its own record ; that is, the journal 
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er memorial of its own proceedings, kept by the court or its 
clerk, by inserting what has been omitted, or striking out what 
may have been erroneously inserted.” ‘3d. The power of a 
court to allow amendments, after the determination of a suit, 
in the process or returns made to it by ministerial officers, is 
much more restricted and qualified; for the reason, among 
others, that the court is not presumed, in such cases, to act 
upon its own knowledge; but upon information derived from 
others. The case now under consideration falls within this 
class of amendments, and may be subdivided into three heads: 
Ist. Where the amendment is for the purpose of correcting a 
mere oversight of an officer in not making an entry, such as 
he ought to have made as a matter of course, and as a part of 
his duty according to law, the court has power to allow the 
amendment, notwithstanding third persons may be thereby 
affected.” 

It is unnecessary to state the second and third heads ; under 
the last class, in which it was held that the court had no pow- 
er to make amendments, because it is manifest that the amend- 
ments proposed to be made in the case now before us, fall 
under the second class and the first head of the third elass as 
above set forth. 

The first of the proposed“amendments is nothing more than 
the drawing up and entering in proper form, the orders and 
decrees of the court upon the petition filed in the cause of 
which the clerk had only entered loose minutes. 

The second is allowing the commissioner (who, for the pur- 
pose of selling the land was an officer of the court,) to make 
out and file a report of the sale which he ought to have done 
as a matter of course at the time, or which, if then done, has 
been since lost. 

These amendments come clearly within the power of the 
court, as appears not only from the case of 2’hillipse v. Idig- 
don, above cited; but also from the prior adjudications in 
Galloway v. MeKeethan, 5 Ive. Rep. 12; Bradhurst v. Pear 
son, 10 Ire. Rep. 57; and Green v. Cole, 13 Ire. Rep. 425. 


As the court has the power to make the amendments, and 
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we have no right to interfere with its discretion in making 
them, the judgment must be affirmed. 


Per Crriam. Judgment aflirmed. 








SAMUEL RODGERS vs. JOS. B. DAVENPORT. 


Where A and B had come to a settlement, and agreed upon a particular sum, 
which B was entitled to as a credit, which was accordingly entered on a bond 
which A held against B, and afterwards upon a complaint by A that the credit 
was too large, B said “‘ go and alter it, and if you can show me the mistake, it 
will all be right ; and if not, the credit must be put back or altered back.” Held 
in a suit brought on the bond, that it was incumbent on A to show on the trial 
that there was a mistake in the settlement, or that he had, before that, shown 
such mistake to B. 


Tus was an action by a warrant, brought by successive ap- 
peals to the Superior Court of Tyrrel, where it was tried at the 
Spring Term, 1855, before his Honor Judge Person. 

The plaintiff produced a bond, payable to him, for fifty-five 
dollars due 27th of December, 1851, on which was an endorse- 
ment of a credit of $43.05, which however had been erased and 
made to read $4.05. This was explained thus: the parties hav- 
ing come together for a settlement of accounts, upon a com- 
putation it was agreed and settled that the defendant was en- 
titled to a credit of $43.05, which was accordingly entered on 
the bond in question. A few days afterwards, the plaintiff met 
the defendant and informed him that there was a mistake in 
their settlement, and that the credit ought to be for four dol. 
lars and five cents, instead of the sum entered, and requested 
the defendant to go with him a short distance to where his 
papers were and he would show the error: the defendant de- 
clined going, but said “ go and alter it, and if you can show 
me the mistake, it will be all right; and if not, the credit mns: 
be put back” or “altered back :” at the same time Davenport, 
the defendant, sent his step-son to witness the alteration. 

There was no further evidence to show that there was a mis- 
take in the credit as first entered. 
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Upon this state of facts his Honor instructed the jury that 
the question for them to try was, what was the credit te which 
the defendant was really entitled? That the agreement on the 
suin of $43.05, and the entering of that sum on the bond, en- 
titled the defendant to that amount as a credit, unless, acord- 
ing to the subsequent agreement, the plaintiff had shown to 
the defendant the mistake alleged by him, or was able to show 
it there, upon the trial ; to which instructions the plaintiff ex- 
cepted. 

Verdict for the defendant. Judgment and appeal. 


Winston, jr., for the plaintiff. 
ITeath, for the defendant. 


Nasu, C. J. Ilis Honor, who tried the cause below, would 
have been guilty of gross error if he had charged the jury 
otherwise than as he did. The plaintiff contended that the 
agreement between the parties as to the endorsed payment, was 
divisible into two contracts ; one executed, the other executo- 
ry—that as soon as the alteration of the endorsement was made 
by the plaintiff it was final, that is, executed and bound both 
parties; but as to the restoration of the original endorsement 
it was executory and had never been done. There is no found- 
ation in law for any such distinction between the parts of the 
agreement: the whole was one transaction—one agreement: 
upon a settlement of accounts between the plaintiff and de- 
fendant it was agreed between them, that the former owed the 
latter the sum of $43.05, and that this sum should be endorsed 
on the note, now in controversy, as a payment to that amount; 
subsequently the plaintiff, alleging that there was an error in 
the settlement, and that the credit ought to be $4.05, the de- 
fendant agreed the plaintiff should alter the endorsement to 
the latter sum, upon the express condition, that if he did not 
show him that the mistake as alleged did exist, the endorse- 
ment should stand as it was; to this the plaintiff assented. 
Without pretending so far as is disclosed by the case that he 
ever showed to the defendant that there was any error in the 
settlement, ho brought his action: nor did he on the trial ot 
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the case then show that any error did exist. The defendant is 
entitled to a credit on the note to the extent of the sum origin- 
ally endorsed. 

Allowing the payment of $43.05, there would still be a small 
sum due the plaintiff: as, however, the jury gave a general 
verdict for the defendant, and it forms no part of the plaintiff’s 
bill of exceptions, we presume there was evidence of other 
payments discharging the note, and that the only question in- 
tended to be brought before us was as to the endorsed pay- 
ment. 


Pir Curtam. Judgment affirmed. 





JOHN LONG et. el. rs. TOWNSEND WRIGHT, ADM’R. OF 
HARRIETT WRIGHT. 


Construction of a Will depending on its peculiar phraseology. 


Acrion of assumpsir tried before his Ilonor Judge Person, 
at the Spring Term, 1855, of Perquimons Superior Court. 


This was a case agreed, arising upon the construction of the 
will of Thomas Long, senior, of which the following are the 
portions bearing upon the question, viz: 

“T give to my three sons, John Long, Joseph Long, and 
James Long, the plantation whereon I now live, and my grist 
mill, with the exception of those reserves hereafter made, to 
them and their heirs for ever: if either of my three sons, John, 
Joseph, or James should die under age, it is my will and de- 
sire that the two surviving should heir the same between 
them.” 

“JT give unto my three daughters, Mary Long, Sarah Long, 
Harriet Long, and the child or children, which my wife now 
appears pregnant with, the following negroes, viz: Sam, IHan- 
nah, Thompson, Lewis, big Esther, and little Esther, reserving 
the use of Hannah to my wife, Doughty, during her life, and 
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the use of big Esther and Lewis two years after my death: 
also, I give to my three named daughters, Mary, Sarah, and 
Ilarriett, and the child or children aforesaid, half a dozen 
silver table spoons and one dozen tea spoons, all of them to be 
equally divided among them at my daughter Mary’s arriving 
at the age of sixteen years; and if either of my daughters, 
child or children as aforesaid should die, after the division, 
without lawful issue, it is my will that such part should be 
equally divided between my said wife and all of my surviving 
children, to them, and in that way to be enjoyed by them for- 
ever.” 

“T give unto my beloved wife, Doughty Long, two feather 
beds (&e., embracing a great many small articles): I give 
the use of one-third part of my plantation and wood land, 
with the improvements thereon; the third part of my grist 
mill and the beufat and desk which stands in my hall room, 
during her widowhood.” 

And it was agreed that if by the true and proper construe- 
tion of these clauses, there was a valid limitation over of the 
slaves Sam, IIannah, &c., in the event of one of the legatees 
dying without issue before a division was made of said slaves, 
but after Mary had arrived at sixteen, the plaintiff should have 
judgment for the sum of five hundred and thirty-five dollars 
and seventeen cents with interest ; otherwise, judgment was 
to be entered for the defendants. 

Upon consideration of the case agreed, his Honor being of 
opinion with the defendants, gave judgment accordingly, and 
the plaintiffs appealed. 


No counsel for the plaintiffs. 
Ileath, for the defendants. 


Pearson, J. But for the reservation of a life estate to the 
widow in the negro girl IIannah, beyond all question, the cross 
limitation, in the event of one of the daughter's dying without 
a child, would extend, as well to the negroes as to the silver 
spoons. This circumstance, we think, is not enough to restrict 
the limitation, and confine its operation to the half dozen silver 
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table spoons, and the dozen silver tea-spoons. The division 
could be made, subject to the life estate of the widow in one 
of the negroes, in the same way as land is divided among heirs 
at law—subject to the widow’s dower. 

This conclusion is confirmed by the fact that in the clause, 
next preceeding, the testator gives to his three sons, the plan- 
tation on which he lives, and the grist mill, subject to a life- 
estate of the widow in one-third of the plantation, and one- 
third of the grist mill, and notwithstanding this reservation, 
makes a cross limitation in the event that either of his sons 
should die underage. We think the daughters took the slaves 
subject to the limitation over. 


Per Cvriam. Judgment reversed and judgment for the 
plaintiff according to the case agreed. 








JOHN J. GRANDY vs. JESSE McCLEESE. 


A. agreed to deliver to B. a quantity of corn at his farm in another county, B. 
sending for it ; nothing was said as to the time or manner of payment. B.sent a 
vessel for the corn, but sent no money, nor did he give the agent sent, any in- 
struction as to the payment, or in any way communicate with A. upon that 
subject. A. denied the contract and refused to deliver the corn: Held that 
although A. denied the contract, still, in order to entitle B. to recover, he should 
have showed that he was ready and able to perform his part of the contract, 
though, under the circumstances, an actual production of the money was dis- 
pensed with. 


Action of assumpstrt, tried before his Honor, Judge Dick, at 
the Fall Term, 1854, of Pasquotank Superior Court. 

The declaration was for a refusal to deliver a quantity of 
corn sold to the plaintiff. 

On the trial, one Ai/linger testified that he was present at 
the plaintiff’s store, in Elizabeth City, on 1st of September, 
1853, and heard the plaintiff enquire of the defendant what 
he would take for his corn? The reply was, “sixty cents per 
bushel ;” upon which the plaintiff offered 58 cents ; to which 
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the defendant answered, “ you can send for it.” Nothing was 
said about the mode or time of payment, nor did this witness 
recollect that the quantity of corn was mentioned. 

Another witness, one Jolee, testified that he was present at the 
conversation spoken of by Killinger: that he heard defendant 
say he had from 2500 to 2800 bushels of corn to sell, and pro- 
posed to sell it to the plantiff: plaintiff said, “I will give you 
58 cents a bushel for it;” to which the defendant answered, 
“ you can take it at that price and may send a vessel after it.” 
The defendant resided in Tyrrel county. 

One Silvenus Harris testified that he had a vessel at Eliza- 
beth City early in September, 1853, which was chartered by 
the plaintiff to go to Tyrrel for this corn, which he was to take 
on board and convey directly to Norfolk in Virginia: that he 
accordingly proceeded to defendant’s plantation with his ves- 
sel, and delivered to the defendant, plaintiff’s wrjtten order 
for the corn; on reading which defendant remarked, “Grandy 
seems to reckon in his order as if I had sold him the corn; but 
I did not consider it a permanent bargain, though I talked 
with him about it: corn has risen since I have seen him, and 
I had as well profit by it as any one else.” Witness said, “I 
must have the corn or the freight on it :” defendant refused to 
put the corn on board as the plaintiff's; but it was agreed to 
ship it on board witness’ vessel on defendant’s account, he say- 
ing at the time, “I will go over with it to Elizabeth City, and 
see Mr. Grandy, and if we can come to any understanding 
about it, we will set aside our contract about the freight :” 
that defendant did thereupon deliver on board his vessel 2103 
bushels of corn to be conveyed to Norfolk, which was all the 
vessel could carry. On reaching Elizabeth City with the de- 
fendant on board, he went ashore, but plaintiff was absent 
from town: witness then proceeded to Norfolk, and there de- 
livered the corn under defendant’s order, which was afterwards 
sold at 764 cents per bushel. Witness stated that plaintiff 
gave him no funds, nor other means, to pay for the corn, nor 
any directions in regard to payment of the purchase money ; 
but that this was not made known to the defendant. 
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Plaintiff proved further, by one W. W. Griffin, cashier of 
the Farmer’s bank, that previously to his leaving home, he had 
made arrangements with witness by which he was to advance 
the necessary funds for the payment for corn when required ; 
and witness had always been ready to do so, and this was 
known to Killinger, plaintiffs clerk, who had charge of his 
store in his absence ; but there was no proof that it was known 
to the defendant. 

It was in evidence that Killinger saw defendant at the 
wharf, when at Elizabeth City ; but had no communication 
with him. Defendant, on the occasion spoken of, did not call 
at plaintiff’s store before leaving. 

Defendant proved that the market price of corn at Elizabeth 
City when the vessel arrived there, was from 55 to 60 cents a 
bushel, though there was little or none for sale in the market, 
and no large lots: that corn is generally worth 124 cents a 
bushel less in Elizabeth City than at Norfolk. 

His Honor charged the jury, that if, from the evidence, 
they should find that the defendant denied the contract, and 
for that reason refused to deliver the corn, it was not necessary 
for the plaintiff to pay, nor to offer to pay, on delivery ; for that 
such refusal would dispense with payment or an offer to pay 
on his part. | 

That if the jury should believe, from the evidence of the 
arrangement with Griffin, in connection with the evidence of 
the defendant’s refusal to deliver the corn, it was to be paid 
for on application of defendant, after delivery on board the 
vessel, then the plaintiff would be entitled to recover. To 
which instructions the defendant excepted. 

Verdict of the jury for the plaintiff. Judgment and appeal. 


Martin and Pool, for the plaintiff. 
Smith, for the defendant. 


Barrie, J. The contract proved by the testimony was sim- 
ply an executory one for the sale of a quantity of corn at a 
stipulated price: the legal effect of it was to bind the parties 
to the performance of concurrent acts: The plaintiff was to 
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send for the corn and to pay for it upon delivery ; and the de- 
fendant was to deliver it upon receiving payment. Neither 
party could demand a performance by the other, without the 
allegation and proof of his own readiness and ability to per- 
form his part of the agreement, 2 Bla. Com. 447; Cowper v. 
Saunders, 4 Dev. Rep., 283 ; Cole v. Hester, 9 Ired. Rep. 23. 
The plaintiff, then, could not sustain his action for a breach of 
the eontract by the defendant, without showing that he him- 
self had paid, or tendered the price of the corn, or was ready 
and able to do so, or that the defendant had done something 
to discharge him from that duty. It is contended by his coun- 
sel that the denial of the contract by the defendant was a 
breach of it, and dispensed with proof on the part of the plain- 
tiff that he had paid, or tendered the money, or had it ready 
to be paid or tendered at the time when he demanded the corn; 
and sueh was the charge of his ILonor to the jury in the eourt 
below. We do not concur in that opinion, in the extent to 
which it was carried: we admit that the conduet of the de- 
fendant dispensed with the obligation on the part of the plain- 
tiff to pay the money, or even to tender it ; but it did not re- 
lieve him from the necessity of having it ready to be paid or 
tendered ; Abrams v. Suttles, Busb. Rep. 99. Until he had 
provided the means to pay for the corn upon delivery, he had 
not put himself in a situation in which he had a right to de- 
mand it. There was no testimony to show that it was to be 
paid for at any other time, or place, than that when and where 
it was to. be delivered ; the arrangement made by the plaintiff 
with the cashier of the Farmer’s bank at Elizabeth City for 
procuring the money with which to pay for the corn, could 
not have availed him, had it been made known to the defend- 
ant, and of course it cannot aid him when it was never com- 
municated to the defendant. There was error in the instruc- 
tions given by the court to the jury for which there must be a 
venire de novo. 
Per Curt. Judgment reversed. 
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JOSEPH MARDREE vs. THOMAS SUTTON. 


i A knows, or has good reason to believe that B is ubout to shoot, or kill the 
hogs of C, which are in B’s field, and A permits his slave to go with B in pur- 
suit of the hogs, and the hogs are by B, with the aid of the slave destroyed, 
A is liable in an action of trespass for such destruction. 


Action of rrespass vi et armis, tried before his Honor Judge 
‘erson, at the Spring Term, 1855, of Chowan Superior Court. 

In order to connect the plaintiff with his son George, who 
ras the active agent in the trespass complained of, three wit- 
esses testified that they heard a conversation between the 
laintiff and defendant early in the morning after the night of 
ie alleged trespass, and near the spot where it took place, in 
‘hich plaintiff asked defendant if he had sent his boy and dogs 
» help his son George to kill his hogs? Which question was 
2peated three times, to which there was no answer till re- 
eated the third time, when the defendant said, “I did sir, 
nd help yourself if you can.” The plaintiff then said to the 
efendant, “the reason why he made the inquiry was, that if 
1e boy had come there to help kill his hogs of his own accord, 
e would have him‘whipped, but as he was sent by his master 
e should hold him equally liable with his son.” 

The plaintiff further showed that three of his hogs had been 
‘ot dead; two more severely injured by gun shots, and that 
everal sows, that had pigs, were so badly hurt that nearly all 
ieir pigs (21 in number) perished for the want of suck: it 
vas further proven that one of the hogs shot, was badly torn 
n the ham by a dog; also that between the hours of midnight 
nd day, several neighbors heard the barking of dogs, as if 
hasing something—the squealing of hogs—firing of guns, and 
ther loud noises, all in the direction of the spot where the 
ogs were found the next morning, dead and torn. 

It was also in evidence that these hogs were in the field 
f George Sutton when thus injured ; that they were at the 
me doing damage to his growing crop, but had got into 
ie field through the deficiency of the fence, which was only 
iree and a half or four feet high. 
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The defendant then introduced George Sutton, the son, as a 
witness, who stated “that he was the owner of the field in 
question ; that the hogs had got in there on the night alluded 
to; that he went about midnight and shot one of them dead, 
and being unable to get them out, went to his father’s for as- 
sistance ; that he told him the circumstances and asked him 
for the services of his boy in getting the hogs out of the field: 
defendant said the boy might go, but said, “ George you must 
not kill, or injure the hogs;” but the boy did not hear this. 
This witness also took five of his father’s dogs along with him: 
he then returned with the slave and dogs and shot three other 
hogs dead, but the boy did nothing but pursue the hogs in en- 
deavoring to get them out; that the dogs would not bite hogs, 
and did not injure them. This witness also stated that he was 
present at the conversation deposed to by the first mentioned 
witnesses, and that it was not as they had stated it ; that his fa- 
ther only admitted that he had sent his slave to help drive out 
the hogs. Plaintiff objected to the reception of that part of 
George’s testimony in regard to what the defendant said to 
iim when he applied for the slave, but it was received by the 
court; for which plaintiff excepted. 

Ilis Honor charged the jury that if the evidence satisfied 
them that the defendant lent his slave to his son George, or 
sent him to the field himself, for the purpose of aiding George 
in killing, or otherwise injuring the plaintiff’s hogs, then the 
lefendant would be liable for all the damage done to the hogs 
by both George and the slave: but if, on the contrary, they 
were satisfied from the evidence, that the defendant lent his 
slave to his son, or sent him to the field himself, to assist 
aim in getting the hogs out, with orders not‘to kill or hurt 
the hogs, and the slave disobeyed the orders, and either of his 
own head, or by the command of George, committed the tres- 
pass complained of, that then the defendant would not be lia- 
ble atall. To this charge the plaintiff excepted. 

Verdict and judgment forthe defendant. Plaintiff appealed. 


Smith and Jordan, for the plaintiff. 
ITeath, for the defendant. 
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Pearson, J. Ifa father, at the request of his son, agrees 
that his slave may go and aid the son in driving hogs out of 
the son’s field, and the son, with the assistance of the slave, 
wilfully and wantonly kills some of the hogs and injures others, 
the father is not liable in an action of trespass. Lut if, at the 
time the father agreed that his slave might go, he knew, 
or had reason to believe, that the son intended, or would kill 
the hogs, or otherwise injure them, then the father is liable to 
the owner of the hogs in an action of trespass for the damage 
done, as an aider or abettor, under the rule gui facit per alium 
Facit per se ; and in trespass all are principals. 

There was evidence in this case, that the defendant knew, or 
had reason to believe, that his son would kill the hogs or oth- 
erwise injure them ; the son came at night in hot haste: told 
his father that the hogs were in his field; that he had shot one, 
and wanted the slave to help drive the others ont; besides 
getting the slave, the son took five of his father’s dogs; three 
of the hogs were shot dead ; two others were severely injured 
by gun shot wounds, and others badly torn by dogs; the fa- 
ther, when apprised of these facts and asked if he had sent his 
slave to help kill the hogs, hesitated and gave no answer, until 
the question was put three times. 

The plaintiff is entitled to a ventre de novo because tlie case 
was not submitted to the jury in such a way, as to make it 
turn upon the question, did the defendant, when he agreed 
that his slave might go, know, or have good reason to believe, 
that his son intended, or would kill, or otherwise injure the 
hogs ? 

The expression used by the defendant according to the tes- 
timony of the son, “George you must not kill or injure the 
hogs” was competent evidence to be weighed by the jury and 
to pass for what it was worth. 


Per Curiam. Judgment reversed. 
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BOND & WILLIS rs. JAMES B. HILTON. 


For every breach of the duties arising out of a contract, the law awards some 
damages ; and if none other are proved, nominal damages should be given by 
the verdict of the jury. 


Action of TREsPAss ON TIE CAsE, tried before his Honor, 
Judge Person, at the Spring Term, 1855, of Washington Su- 
perior Court. 

The plaintiffs and defendant were part owners of the schoo- 
ner Sarah Louisa: a cargo belonging, one half of it to Short 
& Co., and the other half to the owners of the vessel, was put 
on board. The defendant agreed to act as master of the schoo- 
ner from Plymouth to the West Indies and back, and the cargo 
was consigned to him. The defendant, in charge of the vessel, 
left Plymouth on the 26th or 27th of December, 1848 ; arrived 
at: New-Berne, (where it was understood he should call to have 
a sail vepaired,) on 30th December; left that place about 6th 
of January, for Ocrocoke, and returned to New-Berne on 26th 
January. Sometime in February, the defendant put one Capt. 
Jfoss in charge of the schooner as master, (quitting her him- 
self.) and about the latter part of March, the schooner, under 
the command of Moss, left New-Berne and made ler voyage 
to the West Indies. She returned in April or May. The usual 
time of a voyage to the West Indies is two months. It was 
in evidence, on behalf of the defendant, that the return to 
New-Berne and the detention there, were caused by the neces- 
sity for repairs, which were made on the vessel at that place. 

It was in evidence that the value of the vessel was $10 per 
day, of which sum, the captain’s wages constituted a part, and 
were equal to $1.50 per day. The plaintitf’s counsel contend- 
ed that the defendant was. guilty of neglect in the delay : also 
in abandoning the vessel to Moss; and that they were entitled 
to recover fur these breaches of the duties arising out of the 
coutract. 

l]is Honor charged the jury that, inasmuch as the plaintiffs 
had not declared on the contract, they could not recover for 
any violation of it, merely. 
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That if the defendant had omitted to act with ordinary skill 
and diligence, and plaintiffs had suffered damage thereby, they 
could recover to the extent of that damage. 

That the mere fact that the defendant had turned the vessel 
over to Moss, did not entitle the plaintiffs to recover any thing, 
unless they satisfied them that they had sustained damage 
thereby. To these instructions plaintiffs excepted for error. 

Verdict for the defendant. Judgment and appeal. 


Winston, jr., and Rodman, for the plaintiffs. 
Smith and Heath, for the defendant. 


Nasu, C. J. When this case was before the court at June 
Term, 1853, it was decided that the action was properly brought 
in “Case.” Busb. Rep. 308 ; see also, Williamson v. Dickens, 
5 Ired. R. 269. The controversy arises upon the charge of his 
Honor, who tried the cause below upon the question of dam- 
ages: the jury were informed that “inasmuch as the plaintiffs 
had not declared on the contract, they could not recover for 
any violation of it merely.” And again, “ the mere fact that 
defendant had turned the vessel over to Moss, did not entitle 
the plaintiffs to recover any thing, unless they satisfied the 
jury that they had sustained damage thereby :” in other words, 
that to entitle the plaintiffs to recover, they must show that 
they had sustained actual damages. In this opinion we do 
not concur. 

The defendant had entered into a contract with the plaintiffs, 
us owners of the vessel, to navigate her as Master, to the West 
Indies and back to Plymouth. He took charge of her, and 
on his way, at New-Berne, he put a Capt. Moss in command, 
and abandoned the vessel: No special loss or damage was 
proven by the plaintiffs. Under these facts, the sole question 
is, are the plaintiffs entitled to recover any thing of the de- 
fendant? We hold that they are. 

Wherever there is a breach of an agreement, or the invasion 
of a right, the law infers some damage, and if no evidence is 
given of avy particular amount of loss, it gives nominal dam- 
ages, by way of declaring the right, upon the maxim, whi jus 
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thi remedium. In Ashby v. White, 1st Salk. 19, Lord Horr 
declared that “every injury imports a damage, though it does 
not cost the party a farthing.” This principle has been applied 
to a variety of cases where the plaintiff's recovery is in dam- 
ages: thus, in an action for words spoken, where no actual 
damage has been sustained: so, trespass to the person or to 
realty. A remarkable case, as exemplifying this doctrine, is 
that of Zaylor v. Henniker, 12 Adol. & Ellis 488. There the 
action is in case, brought by a tenant against his landlord for 
illegally distraining for more rent than was due: it appearing 
that the proceeds of the sale were insufficient to satisfy the 
rent actually in arrear, the jury found a verdict for one shill- 
ing: a motion was made on the part of the defendant for a 
nonsuit, which was denied. Denman, Chief Justice, said: 
“there was a wrongful act of the defendant, and though by 
reason of the nature of the goods taken, falling short of the 
actual rent due, no real damage was sustained, yet there was 
a legal damage and cause of action, for which the plaintiff was 
entitled to a verdict.” In Lafin v. Willard, 16 Pick. 64, a 
sheriff had neglected to return an execution: the action was 
in case, and the court declared that though there were no ac- 
tual damages proved, where there is a neglect of duty, the law 
presumes damages, and the plaintiff was entitled to a verdict 
for nominal damages. In Whdttimore v. Cutter, 1 Gal. 429, 
Justice Srory says: “we are of opinion that where the law gives 
an action for a particular act, the doing that act imports, itself, 
a damage to the party : every violation of a right imports some 
damage, and if none other be proved, the law allows a nomi- 
nal damage.” ‘The rule, that the invasion of a right gives, in 
all cases, a claim to nominal damages, applies equally to mat- 
ters of contract: thus in an action brought against a banker 
for refusing payment of a check, although in funds, no actual 
damage being shown, the court of King’s Bench decided that 
the plaintiff was entitled to nominal damages, Marzetti v. 
Williams, 1 Barn. & Adol. 415. See Sedgewick on the mea- 
sure of damages, 46. In every contract implying a duty to 
be performed, the neglect of that duty gives, in law, a cause 
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of action to the opposite party under the maxim, whi jus ii 
remedium: and where the law gives an action, it gives dam- 
ages for the violated right, and if no actual damage be shown, 
then the plaintiff is entitled to nominal damages. 

In this case, the defendant had contracted to carry the ves- 
sel of the plaintiffs, to the West Indies and back: he was in 
duty bound so to do: the plaintiffs had acquired a right to his 
services: to desert the vessel, therefore, before the completion 
of the voyage, was a violation of that right. 

The authorities cited, show tbat it is no answer, except as to 
the guantum of damages, that the plaintiffs had sustained no 
actual injury by the substitution of Moss as Captain. The de- 
fendant had violated his duty and broken his contract: the 
plaintiffs had a right to bring their action on the conéract, or in 
tort, and to allege the gravamen to consist in a breach of duty. 

His Honor, below, erred in his instruction to the jury, that 
in the latter case, the plaintiffs could not recover, unless they 
showed substantial injury. 


Per Cvrtax. Judgment reversed. 








Den on demise of JERDAN HATHAWAY vs. PENELOPE DAVENPORT. 


A copy of the probate of a deed by the subscribing witness, also of the order 
made by a County Court to appoint commissioners to take the private examina- 
tion of a feme covert, was inserted on the deed itself, as also was the report of 
the commissioners, which were duly registered, though no other commission 
issued to them, and no other report was made to the Court: it was Held that 
this was a substantial compliance with the act of Assembly, and that the deed 
was duly authenticated. 


Tus was an action of EyEcrMENT, tried before his Honor 
Judge Person, at the Spring Term, 1855, of Washington Su- 
perior Court. 

The only question made in the case, was whether the deed, 
and the proceedings in regard to the probate thereof, are suf- 
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ficient in law to pass the estate of the feme covert, which it 
purports to convey, and it was agreed that if the court should 
be of opinion that they were sufficient for that purpose, judg- 
ment should be entered for defendant, otherwise for the plain- 
tiff. 

The following order was passed by the icounty court of 
Washington, at November session, 1834, viz: 


“This deed from Asa Ansly, and wife, Nancy, to Abraham 
Davenport, was proved in open court by the oath of Jordan 
Snell, the subscribing witness thereto, and ordered to be regis- 


tered. 
Test, James Hoskins, clerk.” 


Also, the following: “State of North Carolina, Washington 
County, Court of Pleas and Quarter Sessions, November Term, 
1834. Ordered by the court that Uriah Chesson and Hamilton 
W. Davenport, Esqrs., two of the justices of the peace of this 
county, be appointed to take the private examination of Nancy 
Ansly, wife of Asa Ansly, touching her free and voluntary 
act in joining her said husband in a deed conveying land to 
Abram Davenport, on the 28th of December, 1833, the said 
Jeme covert being too infirm to attend court, 18th November, 
1834. 

Test, James Hoskins, clerk.” 

“ Pursuant to a commission, to us directed, from the Novem- 
ber Term of Washington county, of 1834, to take the private 
examination of Nancy Ansley, wife of Asa Ansley, concern- 
ing her free and voluntary assent in assigning this deed of sale 
for land with her husband, Asa Ansley, we have examined the 
above named, Nancy Ausley, wife of said Asa Ansley, separate 
and apart from her said husband, she says she did assign this 
deed of sale for land to Abram Davenport, of her own free and 
voluntary consent and without the constraint of her said hus- 
band. December 4th, 1834. 

(Signed,) Il. W. Davenport, J. P. [seal.] 
Urtan Cuesson, J. P. [seal.]” 


There was no entry of these proceedings on the minutes of 
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Washington county court, or other note of them, except that 
they were written on, and now appear on the deed itself. 

At the November term, 1851, of that county court, the fol- 
lowing order was made and duly entered on the docket: 


“Upon motion, in open court, it is ordered that the follow- 
ing entry be made now, as of February Term, 1835: 

“ A deed of bargain and sale of land, from Asa Ansley and 
wife, Nancy, to Abram Davenport, was proved in open court, 
by the oath of Jordan Snell, the subscribing witness thereto, 
and the Justices, H. W. Davenport and Uriah Chesson, Esqrs., 
appointed at November Term, 1834, of this court, to take the 
private examination of the feme covert, Nancy Ansley, apart 
from her husband Asa, having made their report to this term 
of the court, it is ordered that the report be confirmed, and 
that it be with the deed and commission registered. 

Test, F. F. Fagan, clerk.” 


The said deed, with the foregoing entries on its back, and the 
entry above stated, of November Term, 1851, were registered 
March 15th, 1855. Upon consideration of these proceedings 
and certificates, his Honor was of opinion that the deed was 
properly authenticated to pass the land of the feme covert, and 
judgment was entered for the defendant according to the agree- 
ment of the parties, from which the plaintiff appealed to this 
court. 


Winston, jr., and Leath, for the plaintiff. 
Moore and Smith, for the defendant. 


Pearson, J. The object of the statute was to favor feme 
coverts who resided out of the State, or were unable, from age 
or infirmity, to come to court, by conferring upon the court, or 
£ judge, the power to direct the clerk to issue a commission to 
gtake the acknowledgment and private examination of such 
Seme ooverts at home: thereby relieving them from the incon- 

venience of coming to court: and for the purpose of aiding 
the clerks in the diecharge of this duty, the statute gives the 
form of the commission which they ought to issue. It is evi- 
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dent that the commissioners derive their authority from the 
act of the court or judge, and not from the commission, which 
is only evidence of the fact of theirappointment. In this case, 
the clerk, instead of pursuing the form which the statute sets 
forth for his guidance and direction, endorsed upon the deed 
the order of the court, by which the persons named were ap- 
pointed commissioners. In pursuance of this order, they take 
the private examination, which is certified to by them upon the 
back of the deed and duly returned; whereupon the deed, the 
order of court, and the certificate, that they, as commissioners, 
had taken the private examination of the feme covert, were all 
duly registered. The question is, does this substantial compli- 
auce with the requirements of the statute, pass the title of the 
Jeme covert, or is her deed inoperative and void, because the 
clerk did not follow the form which the statute sets forth as 
a direction for him in the discharge of his duty ? 

A mere statement of the question is sufficient without the 
need of argument, unless we act upon the assumption that the 
object of the law is to enable women, after the death of their 
husbands, to defeat the title of purchasers who have honestly 
bought and paid for the land. Must a purchaser lose his land 
because the sheriff did not do his duty in making advertise- 
ment, as he is required by law to do; or because a clerk did 
not do his duty in issuing a commission in the very form which 
the statute lays down for his direction? These are ministeri- 
al acts; the statute is directory, and if the thing required to 
be done, has been done in substance, the deed is valid, aithough 
the clerk did not attend to the direction given to him as to 
the form of the commission. 


Per Crrtam. Judgment affirmed. 








STATE TO THE USE OF JOHN WALKER vs. WM. A. WRIGHT, 
ADWM’R. et al. 


If a debtor has had the means or ability to pay the debt sued for during 12 or 
15 years before suit is brought, this is sufficient to meet the effect of reputed 
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insolvency, which was relied on to repel the presumption of payment from the 
lapse of time, although he may not have been able to pay his other debts du- 
ring that time. 

The law gives to the lapse of time an artificial and technical weight beyond that 
which it would naturally have, as a mere circumstance, bearing upon the ques- 
tion of payment. 


Action of pest, tried before his Honor Judge Battery, at the 
Spring Term, 1855, of New Hanover Superior Court. 

The piaintiffs declared on the administration bond of Wm. 
A. Wright, as administrator of William C. Lord, to which the 
other defendants were sureties, and the breach assigned was the 
non-payment of a judgment for $536.17, obtained by the rela- 
tor against defendants’ testator, in 1820. 

The pleas were, “ conditions performed ; and not broken ; 
and payment.” 

The execution of the bond declared on was admitted, and 
evidence of the judgment of 1820, was put in. 

To fix the defendant with assets, he proved that the intes- 
tate died in the summer of 1847, and that his mother died some 
three or four months before him; and he exhibited her will, 
by which certain property was directed to be sold, and the 
money divided among her next of kin. The executor of the 
mother was then called, by whom it was proved, that under 
the provigion in this will, he had paid to the administrator of 
Wm. C. Lord, the present defendant, the sum of one thousand 
dollars. ($1000.) 

The defendant relied upon the presumption of payment aris- 
ing from the lapse of time under the act of Assembly. LTeev. 
Statute. 

To rebut this presumption, the plaintiff proved, that in the 
year 1819, the intestate, Lord, had failed—indebted to the 
amount of fifty or sixty thousand dollars, and was notori- 
ously reputed to be entirely insolvent from that time till his 
death; and that in the year 1835, one McRae, who was the 
deputy United States marshal, had sundry executions against 
the said Lord, and after diligent search could find no property ; 
and upon application to him (Lord) was told by him that he 
had no property. 
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In reply to this evidence, the defendants showed that for 
12 or 15 years before his death, the intestate, Lord, had the 
ability and means to pay the debt sued for, and the same might 
have been made either by a fi. fa. or ca. sa. 

His Honor charged the jury, that if they were satisfied that 
the intestate, Lord, had the ability and means te pay the debt 
sued for, although he could not pay any other of his debts, the 
law presumed it to be paid, and they ought to find for the de- 
fendants. To which plaintiffs excepted. 

Verdict for the defendants. Judgment and appeal to this 
court. 


Moore, for the plaintiff. 
J. I. Bryan and Wm. A. Wright, for the defendants. 


Pearson, J. In Buie v. Buie, 2 Ire. Rep. 87, the Judge, 
below, charged “whether the presumption of payment was 
repelled or not, was not to be left as an open question of fact 
for the jury: for, if so, and the lapse of time had no more than 
its natural weight as a circumstance bearing upon the ques- 
tion of payment, the act of Assembly would amount to noth- 
ing; whereas the law intended to give to the lapse of time an 
artificial and technical weight, so as to require the jury to pre- 
sume a payment unless the presumption was repelled; and it 
was a question of law for the court what circumstances, if true, 
were sufficient to repel it.” This instruction was approved of 
by the supreme court. 

This decision was not supposed to conflict with Jatthews 
v. Smith, 2 Dev. and Bat. Rep. 287; MeHinder v. Little- 
john, 1 Ire. Rep. 67, where it is held “ proof that the debtor 
had the means or opportunity of paying, is in law sufficient to 
repel the presumption.” This doctrine was acted upon and 
reaftirmed in MeKinder v. Littlejohn, 4 Ired. 198, where the 
ruling of the Judge below, ¢. e., ‘to repel the presumption, 
the evidence must satisfy the jury, that the obligor could not, 
and in point of fact, did not pay the bond,” is sanctioned by 
the court. 

So the law is settled. Mr. Moore, for the plaintiff, drew in 














158 IN THE SUPREME COURT. 





Walker vs. Wright. 





question the soundness of this doctrine “ upon the reason of 
the thing,” and put this case: one owes ten debts of $1000, 
and has property only to the amount of $1000: if the fact of 
his owning this property, is sufficient to prevent the presump- 
tion of payment from being repelled when an action is brought 
by one of the ten creditors, it must be on the assumption that 
property to the value of $1000, has paid debts to the amount 
of $10,000! which is impossible in the nature of things. 

Carry out the argument: one owes ten debts of $1000 each, 
and has property only to the value of $9000; if the fact of his 
owning this property is sufficient to prevent the presumption 
of payment from being repelled when an action is brought by 
one of the ten creditors, it must be on the assumption that pro- 
perty to the value of $9000 has paid debts to the amount of 
$10,000, which is impossible in the nature of things! So the 
result is, that to prevent the presumption of payment from 
being repelled, there must be proof that the debtor had pro- 
perty enough to pay all his debts! This is absurd, and shows 
that the argument is fallacious. The fallacy is in this: It is 
not supposed that $1000 can, in fact, pay debts to the amount 
of $10,000, or that $9000 can pay $10,000; but when a creditor 
lets his debt stand for ten years, during all which time nothing 
is said or done in regard to it, from public policy, the law raises 
a presumption that it has been paid, and gives to the lapse of 
time an artificial and technical weight beyond that which it 
would naturally have as a mere circumstance bearing upon 
the question of payment. 

In our case the action was commenced in 1851: the plain- 
tiff’s debt was reduced to judgment in 1820, (upwards of thirty 
years): to répel the presumption, the plaintiff proved that in 
1819, the intestate of the defendant had failed; indebted to 
the amount of $50,000 or $60,000, and was notoriously repu- 
ted to be entirely insolvent from that time till his death: that 
in 1835, the Marshal of the United States had sundry execu- 
tions against him, and after diligent search, was unable to find 
any property, and on application to the intestate, was told by 
him, that he had no property. The defendant then offered evi- 
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dence to show, that for 12 or 15 years before his death, his 
intestate had the ability and means to pay the debt sued for, 
and that the same might have been made either by ji. fa. 
or ca. sa.: His Honor was of opinion, that conceding the proof 
made by the plaintiff to be sufficient (if standing alone and 
unexplained) to repel the presumption of payment, yet, “if 
the jury were satisfied, that the intestate of the defendant had 
the ability and means to pay the debt sued for, although he 
could not pay any other of his debts, this fact took from the 
matter, proven by the plaintiff, its force and effect, so as to 
make it insufficient in law to repel the presumption of pay- 
ment.” This is his Honor’s charge in substance, and we think 
it is in strict conformity to the law as held in Buie v. Bute. 
Whether the evidence that the intestate was “ notoriously 
reputed to be entirely insolvent” from 1819, until his death, 
together with the other matters stated, was in law sufficient to 
repel the presumption of payment, we do not decide ; but we 
think it clear, that if the jury were satisfied that this notori- 
ous reputation of entire insolvency was unfounded, and that in 
point of fact, the debtor, for twelve or fifteen years before his 
death, had the adility and means to pay the debt sued for, and 
that it might have been made by ji. fa. or ea. sa., it was the 
duty of the court to instruct the jury that there was no evi- 
dence to repel the presumption of payment. There is no error. 


Per Curtam. Judgment affirmed. 








OSCAR G. PARSLEY vs. ISAAC HUTCHINS. 


An Act of Assembly, requiring a citizen of a town to get a permission from the 
commissioners of the town to retail spirituous liquors, within its limits, does not 
confer the right to retail; but the applicant must also get a license to retail 
from the county court, and such court-license will protect him though it runs 
beyond the time embraced in the permission of the commissioners. 


Aczion for a penatry, brought by appeal to the Superior 
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Court of New Hanover, and tried at the Spring Term, 1855, 
of that court, before his Honor, Judge Manty. 

The warrant was for a penalty of twenty-five pounds, for a 
violation of a private act of Assembly, applicable to the towns 
of Wilmington and New-Berne, forbidding the licensing of any 
one to retail spirituous liquors, within the limits of those towns, 
without a permission from the commissioners of the town. 

The act of Assembly under which this action is brought, 
was passed in 1800, and the part material to this consideration 
is as follows: 

“ Whereas many abuses and irregularities have been found 
to prevail in the towns of Newbern and Wilmington in con- 
sequence of improper persons being permitted to keep ordina- 
ries, and to retail spirituous liquors by the small measure ; to 
remove the cause of such abuses and irregularities in future,” 

It is enacted, “ That from and after the next March Term of 
Craven and New I[anover county courts, no person shall keep 
an ordinary, or retail spirituous liquor, by the small measure, 
in the towns of Newbern or Wilmington, until he or she shall 
have first applied to the commissioners appointed for the gov- 
ernment of the said towns, and have obtained from them a 
certificate of their permission for that purpose, which certifi- 
cate and permission shall be valid and in force for one year 
from the time it is granted, and no longer; and every person 
who shali keep an ordinary, or who shall retail spirituous 
liquors by the small measure, in either of the said towns, after, 
&e., without having first obtained the permission of the com- 
inissioners as afvresaid, shall forfeit, &e.” 

2d. “That every person who wishes to keep an ordinary, 
or to retail spirituous liquors by the small measure, in either 
of the said towns, and who has obtained permission of the 
commissioners as aforesaid, may, on application to the county 
courts of Craven and New Hanover, be ordered, at the dis- 
cretion of said courts, to have a license for the purpose afore- 
said, &c.” The act requires the applicant to give bond and 
security for conforming to the act of 1798, regulating ordi- 
naries, &c. 
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The defendant obtained from the commissioners of the town 
of Wilmington, the following certificate of their permission to 
retail spirituous liquors by the small measure, viz: 


This is to certify, I. Hutchins has obtained from the commis- 
sioners of the town of Wilmington,.their permission to retail 
spirituous liquors by the small measure, at one place in the 
town of Wilmington, for one year from the June term, A. D. 
1852, of the county court of New Hanover. 

(Signed) R. MORRIS, Town Clerk. 


Three months afterwards,. that is, at the September Term of 
the court, the defendant exhibited this certificate, and obtain- 
ed an order for a license to retail for one year in the town of 
Wilmington, which was duly issued. The defendant continued 
to retail under this license for more than one year after the 
date of the commissiuners’ certificate, but not more than a 
year from the date of his license from the court, and it was for 
these acts of retailing, (between June and September Terms, 
1853,) that it is alleged this penalty was incurred. 

Upon this state of facts, his Honor advised the jury that 
the defendant had not violated the law, and that.they should 
find a verdict in his favor. Exception to the charge of Lis 
I{onor, and appeal to this Court.. 


W. A. Wright and Cantwell, for the plaintiffs. 
D. Leid and J. IT. Bryan, for the defendant. 


Battie, J. Fhe construction placed by his Ionor, in the 
court below, upon the private act, for the vivlation of which 
this suit was bronght, was, in our opinion, correct. The mis- 
chief which the act was intended to remedy, is recited in its 
preamble, and it was “in consequence of improper persons 
being permitted to keep ordinaries and to retail spirituous 
liquor by the small measure,” in the towns of Wilmington and 
Newbern. The power of granting licenses to keep ordinaries 
and retail spiritous liquors in this State was, at that time, as it 
is now, confided to the county courts. (See Act of 1798, ch. 
501, of the Revised code of 1824.) Any person might then 
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apply for such license, and the court might, in its discretion, 
grant it to him, unless it should appear that he was a person 
of “ gross immorality, or of such poor circumstances and slen- 
der credit,” that he could not comply with the conditions upon 
which he was to obtain it: upon obtaining his license, each 
person was to pay certain fees to the clerk of the court for his 
own use, and a certain tax to the sheriff for the use of the 
State; and the license thus obtained was to continue in force 
tor one year, and no longer. The disregard which the justices 
of the county courts of New Hanover and Craven showed to 
the restrictions of the Act, or the loose construction which 
they put upon the terms, “ gross immorality ” and “ poor cir- 
cumstances and slender credit,” produced the abuses and 
irregularities in the towns of Wilmington and Newbern which 
rendered necessary the private act in question. That act, as 
will be seen by reference to the second section, makes no 
change in the granting power, nor in the terms and duration 
of the license, nor the manner in which it was to be procured. 
But for the security and protection of the towns named, each 
applicant to the county court for license, must produce a cer- 
tificate of his having applied .to, and obtained from the com- 
missioners of the town, a permission to retail therein, “ which 
certificate and permission shall be valid and in full force for 
the term of one year from the time it is granted, and no long- 
er ;” and then a penalty is imposed upon every person who 
shall presume to retail spirituous liquors without such permis- 
sion. The plaintiff contends, that no person obtaining such 
permission, can retail beyond the year for which it was granted, 
though he may have procured a license from the county court 
which extends beyond that time. Such a construction of the 
act seems to us entirely inadmissible. The error consists in 
the supposition, that the certificate of the permission, obtained 
from the board of commissioners, confers a portion of the au- 
thority to retail; but, in truth, that is derived entirely from 
the county court, as is manifest from an inspection of the 
second section above referred to. The certificate of the com- 
missioners is only a recommendation to the county court, that 

















JUNE TERM, 1855 163 





Newlin vs. Osborne. 





the applicant is a fit person to be licensed to retail within the 
limits of the town. It is an indispensable pre-requisite, with- 
out which the county court cannot confer a license, and for 
obvious reasons the certificate has limits assigned to it, beyond 
which it cannot operate. The person recommended might fall 
into bad habits, and become grossly immoral ; but it was not 
thought probable that such a change for the worse, would 
come over him in the short space of twelve months. Hence 
the county courts were allowed to act upon it at any time 
within that period, but not afterwards. It was but a prudent 
precaution to require a new certificate of character every year. 

But there is another objection to the plaintiff’s construction 
of the Act, suggested and strongly insisted upon by the de- 
fendant’s counsel : the license is always granted for one year, 
and if the certificate of permission had the effect contended 
for, the two must always be cotemporaneous, which is, strictly 
speaking, impossible ; because the certificate must be first ob- 
tained, and that would admit at least of an instant of time to 
intervene. Lut if that view be considered too much like stick- 
ing in the bark, yet it must be confessed that the other would 
require the certificate to be obtained at least during the term 
of the court at which the license is granted. This would 
necessarily be so inconvenient in practice that we can hardly 
suppose it was ever intended. At all events, the construction 
adopted by the Superior court, in which we concur, is fully 
justified by the words of the act; and besides being reasona- 
ble, and convenient, makes all the provisions harmonious with 
each other. 


Per Curtam. Judgment affirmed. 








Doe on the Demise of JOHN NEWLIN rs. MATTHEW OSBORNE. 


The rule adopted in our Courts, in the action of ejectment, that where both plain- 
tiff and defendant claim under the title of a prior grantee, neither shall be al- 
lowed to dispute the title of such prior grantee, does not forbid the defendant 
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from. showing, that before the plaintiff had got his conveyance, (which was a 
sheriff's deed) such prior grantee had conveyed to him, though without con- 
sideration, and that he had conveyed to a third person for a full and valuable 
consideration, who had no notice of the rights of the plaintiff. 


Tus was an action of EsEcTMENT, tried before his Honor 
Judge Dick, at the Spring Term, 1855, of Alamance Superior 
Court. 


Graham, for plaintiff. 
Norwood, for the defendant. 


Pearson, J. In ejectment, the plaintiff asks the court to 
turn the defendant out, and put him in possession of the land 
sued for; hence the rule, “the plaintiff must recover upon the 
strength of his own title and not upon the weakness of that of 
the defendant.” 

Two exceptions are made. 1st. Where the plaintiff’s lessor 
is a purchaser at sheriff’s sale, and the defendant is the defend- 
ant in the execution. 

2d. “Where both parties claim under the same person, 
neither shall deny the title of the person under whom both 
elaim.” This exception is not based on the idea of an estoppel, 
but is a rule of practice, which has become a rule of Jaw, 
adopted by the courts for tlhe purpose of aiding the adminis- 
tration of justice, by dispensing with the neeessity of requir- 
ing the plaintiff to prove the original grant and mesne con- 
veyances (which in many cases it was out of his power to do) 
upon proof that the defendant claimed under the same person. 
An exception is made to this exception, when the defendant 
can show that the true title was in a third person, paramount 
to the title of the person under whom the plaintiff and defend- 
ant both claim; and that the defendant has acquired this par- 
amount title from such third person, or can connect himself 


with such third person, as by showing that he held possession 
fur him, or under him. Love v. Gates, 4 Dev. and Bat. Rep. 
363; Copeland v. Sauls, 1 Jones’ Rep. 70. 

In our case, both parties make title under Davis, and there 
is no reason why it should not fall under the second exception : 
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so, neither party is at liberty to deny that Davis was the owner 
of the land. 

Taking that to be a “ fixed fact,” the question is, has the 
plaintiff acquired the title of Davis? The sheriff’s deed to 
him was prima facie evidence of the fact. 

The defendant offered to prove that the title of Davis was 
not in the plaintiff, but in one Jeremiah Osborne, by showing 
that in 1845, Davis made a deed for this land to the defend- 
ant, and afterwards that the defendant made a deed to Mur- 
chison as trustee, who sold the land and conveyed it to Jere- 
miah Osborne, for a full and valuable consideration, without 
notice of the claim of Newlin, whereby Jeremiah had, before 
the sheriff’s deed te Newlin, acquired a good and indefeasible 
title, although the deed from Davis to the defendant was with- 
ont consideration and void in regard to Newlin, who was : 
creditor at the date of the deed. Ilis Ilonor rejected this 
evidence, and for this the defendant excepts. There is error. 

The defendant did not, by offering this evidence, deny the 
title of Davis, under whom both parties claim. On the con- 
trary, he assumed that to be the fact, and offered to show that 
the title had passed from Davis to Jeremiah Osborne, and not 
to the lessor of the plaintiff. There is no rule of law or ot 
practice that forbids this. 

The plaintiff had the benefit of the rule, that where both 
parties claim under the same person, neither shall deny his 
title, and was relieved from the necessity of showing the grant 
and mesne conveyances ; this was as much as he could ask 
for, and we can see no ground, whatever, upon which he could 
insist that the defendant onght not to be allowed to show, that, 
prior to his purchase at sheriff’s sale, or the lien of lis execu- 
cution, the title of Davis had become vested in Jeremiah Os- 
borne: so that the plaintitf’s lessor acquired nothing by his pur- 
chase at sheriff’s sale, and having no title, of course, had no 
right to ask the court to turn the detendant, or any one else, 
out of possession, and put himin. J ’encre de novo. 


Per Crriam. Judgment affirmed. 


11 


—— 








166 IN THE SUPREME COURT. 





Weatherly vs. Miller. 





JOSEPH A. WEATHERLY vs. JOHN MILLER. 


Where one agreed with the owner of a slave that he would pay him $100, if his 
slave should run away, provided he would remove the hand-cuffs with which 
he was confined, the hand-cuffs being removed and the negro having run away, 
it was Held that a suit could not be sustained for the breach of this contract 
without a notice of the slave’s escape to the defendant. 

It was not necessary that a joint owner of the slave, who was not present when 
this contract was made, should be a party to this suit. 


Action of assumpstr, tried before his Honor Judge Dick, at 
the Spring Term, 1855, of Guilford Superior Court. 

The plaintiff had purchased from the defendant a slave for 
himself and his father, who were trading in slaves as partners, 
and having put hand-cuffs upon him, the defendant told him 
the slave was honest, and that if he would remove the hand- 
cuffs he would guarantee to him one hundred dollars if the 
slave should run away. The hand-cuffs were accordingly re- 
moved and the slave went off with plaintiff. Heran away 
that night. The plaintiff immediately posted up hand-bills, 
making known the escape of the slave, some of them in the 
neighborhood of the defendant ; but did not call on the de- 
fendant to make a demand of the $100, or to notify him of 
the slave’s escape. . 

His Honor charged the jury that on these facts the plaintiff 
was entitled to recover the sum of $100. Defendant excepted 
to this charge. Verdict for the plaintiff. Judgment and ap- 
peal. , 


Morehead, for plaintiff. 
Miller, for defendant. 


Nasu, C. J. On the trial of the cause below, three grounds 
of defense were assumed: 

1st. That the plaintiff could not maintain the action, as his 
father, Isaac Weatherby, was a partner with him in the pur- 
chase of the slave, and ought to have been joined as a party 
plaintiff. 

2d. That there was no consideration for the promise. 
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3d. That the plaintiff had given the defendant no notice. 


The charge was correct upon the first and second objections. 
The action was properly brought by the plaintiff alone: in 
the purchase of the slave the father was a partner with the 
son, and would have been a necessary party to any action 
upon that contract; but the contract upon which this action 
is brought was personal to the son alone, and he alone was 
competent to bring the action for a breach of it. 


There was a sufficient consideration for the defendant’s pro- 
mise. To constitute a valid consideration in law, it is not 
necessary there should be any gain to the person making the 
promise: if it imports a loss or injury to him, to whom it is 
made, it is sufficient. The defendant certainly had no interest 
in freeing the slave from his shackles: it was a mere act of 
humanity on his part; but his promise induced the plaintiff 
to remove the hand-cuffs, whereby the security of the property 
was diminished, and a loss consequently sustained by him. 
It cannot be necessary to cite authority for this. 

Upon the third point, however, we do not concur with his 
Ilonor. The general doctrine, upon the subject of notice for 
the breach of a contract in the nature of guarantee, is, that 
Wlgre the circumstances which are alleged as the foundation 
of the defendant’s liability, are more properly within the 
knowledge and privity of the plaintiff than the defendant, 
notice thereof should be averred in the declaration and proved 
on the trial; but where they lie equally within the knowledge 
of both parties, no notice is necessary: Lewis & others v. 
Bradbury, 2 Ire. 303, Spooner v. Baxter, 16 Pick. 409. To 
evade the operation of the rule, the plaintiff contended that 
this cause of action accrued the moment the slave ran away, 
and therefore, there was no necessity to give the defendant 
any notice; but if such necessity did exist, that he had com- 
plied with the law by his advertisement. It is true, the plain- 
tiff’s cause of action commenced at the moment the slave did 
run away, but in law it was not complete until notice was 
given to the defendant; until notified of the fact he was in no 
default in not paying the $100. In Bradbury’s case the de- 
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fendant had bound himself by parol, to pay certain notes and 
accounts, if they could not be collected by legal process; they 
were put into the hands of a collecting officer, who made due 
returns, and in some, that nothing could be made; the action 
was brought to subject the defendant to the payment of the 
debts so returned ; no notice of such return was given before 
bringing the action ; the Court ruled that the defendant’s con- 
tract was not a guaranty, but in the nature of one, and that 
he was entitled to notice; and that the officer’s return was 
not a notice. 

This case is greatly stronger. Tere, although the running 
away of the slave was the cause of the action, yet he was not 
bound, at his peril, to know the fact, as it was more particu- 
larly within fhe knowledge of the plaintiff. The law being, 
that he was entitled to notice, it became a part of his contract. 

As to the advertisements made by the plaintiff, they cannot 
serve as notice to the defendant, though published in his neigh- 
borhood; he was entitled to personal notice of the fact.— 
There is no evidence that he ever saw the advertisements or 
heard of the absconding of the negro. See Carraway v. Cow 


Busb. 173. 
Per Curram. Judgment reversed. | 


\ 








MARY J. O'NEAL vs. DANIEL B. BAKER.* 


In order to sustain the action of detinue, even against a wrong-doer, the plaintiff 
must show, not only a right of property, but a present right of possession. 


Action of prtincE, tried before his Honor Judge Bamery, 
at the Spring Term, 1855, of New Hanover Superior Court. 
Judgment for defendant. Appeal. 





*Two other cases, viz: O’ Neal v. Nichols and O’ Neal v. Nichols et al., were 
sent from the same court, and depending on the same facts and rules of law, 
were decided in the same way. In these, the judgments below were also af- 
firmed. 
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Strange and Wright, for the plaintiff. 
J. H. Bryan and D. Reid, for the defendant. 


Nasu, C. J. The action cannot be sustained : To support 
an action of detinue, the plaintiff must have the right of pro- 
perty in the thing claimed, and also the present right of pos- 
session. <A bailor may sustain the action, because he has a 
special right of property, and the right of present possession. 
The case discloses that the mother of the slave sued for, be- 
longed to the plaintiff in the year 1826, when she intermar- 
ried with Thomas O’Neal. Before the intermarriage, articles 
of agreement were entered into by the parties, and in pursu- 
ance of them, the mother of the slave, Henry, sued for, togeth- 
er with other property, was conveyed to trustees for the use 
and benefit of Thomas O'Neal and his wife, the plaintiff, and 
after their death, for their children. O’Neal died in the year 
1849, in possession of the slaves, and his widow continued in 
the possession of Henry until he passed into that of the defend- 
ant. The sole question is, in whom is the right to bring the 
action? The plaintiff relies on her possession, as sufficient to 
entitle her to a recovery of the slave, against a mere wrong- 
doer. {It is true such a possession will, in general, support an 
action of Zrover against one, who, without right or title, con- 
verts the property to his own use: such was the case in Amo- 
vy v. Delamire, 1 Stra. 505: the jewel was lost and found by 
the plaintiff, the owner being unknown: in which case the 
presumption is that the right is with the possession. ut if it 
appear on the trial that the plaintiff, althongh in possession, 
is not in fact the owner, and that the property belongs to a 
third party, who is known, the presumption of title, inferred 
from the possession, is rebutted. It would be manifestiy 
wrong to allow the plaintiff in such a case to recover the 
value of the property; for the real owner may immediately 
recover the value against the defendant, and the former judg- 
ment would be no defence: Barwick v. Barwick, 11 Ire. 

tep. 80.] 
In the case in Strange, the jewel was lost and found and the 
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owner was unknown. Here the slave was neither lost nor 
found, and the legal owner was known. Mr. Walker, one of 
the trustees, was alive and his interest in the slave was 
known—the legal title was in him. 

In reply it is shown that Mr. Walker had released all his 
right, title and interest in and to the slave in controversy, to 
the plaintiff. Without inquiring into the effect of this convey- 
ance, as it touches the legal title to the slave, it can have no 
effect upon the question now before us. The deed was exe- 
cuted in 1854, and this action was commenced in 1850. At 
the time when the action was brought, the legal title was not 
in the plaintiff, but in Mr. Walker, who, as the surviving 
trustee, was alone competent to bring the action. His Honor 
committed no error. 

Per Curiam. Judgment affirmed. 





Doe on the demise of JAMES CARROWAY rs. RANSOM A. CHANCEY. 


Where the owners of adjacent tracts of land ran and staked off a line, supposing 
it to be the true line between them, and had so considered it for more than 
twenty yedrs, but there was no actual possession of the part included be- 
tween this line and the true one, the original rights of the parties are not 
thereby altered and the true line being afterwards ascertained and fixed, the 
respective owners will hold according tv it. 


Tuts was an action of Eecrment, tried before his Honor 
Judge Extis, at the Spring Term, 1855, of Beaufort Superior 
Court. 

The diagram below, as commented on and explained by the 
Court, will present the points in the case, without a further 
statement. 


Attorney General, Biggs and Donnell, for the plaintiff. 
Rodman, for the defendant. 


Pearson, J. The grant under which the plaintiff sets up 
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title, covers the locus in quo, and the question was, how much 
of the land covered by this grant had been taken off by the 
deed to Meazles, under which the defendant sets up title? 


[DIAGRAM.] 
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It was admitted “1” was the beginning: the next call is— 
“then a straight course to the great Pine log branch.” The 
plaintiff insisted this line terminated at IL; the defendant con- 
tended the terminus was at G. The Court properly charged 
the jury that the line must be run so as to strike the great 
Pine log branch at the nearest point, which was the line I 23, 
which being intermediate between I H, andI G, left a part 
of the land in controversy out of the Meazle deed, and in re- 
gard to that part, the plaintiff was entitled to recover, unless the 
right was affected by the length of the possession of the de- 
fendant and those under whom he claimed, up to the line I G. 

In reference to this second question, the evidence was that 
the parties under whom the present parties claim, had, many 
years ago, more than 20 years, run the line I G, and agreed 
it was the proper line separating the Meazle land from the 
balance of the land covered by the original grant, and “ had 
put light-wood stakes up against pine trees upon this line,” and 
had acquiesced ever since in the fact of its being the proper 
dividing line; neither party having ever, in disregard of it, 
taken possession by cultivating turpentine trees or burning 
tar-kilns; on the contrary both parties had cultivated turpen- 
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tine trees and burnt tar-kilns up to it; with this distinction 
in regard to the party under whom the defendant claims, +. €., 
Mary Gayner, one of the persons under whom the defendant 
claimed in 1834, had the line T U, run and marked tiie trees, 
and there was no proof that there had ever been any cultiva- 
tion of turpentine trees or burning of tar-kilns or other species 
of possession west of the line I G, and south of the line TU. 

Let it be admitted that the possession by the defendant, and 
those under whom he claims for so many years, of the land 
west of the line 1 G, and north of T U, defeated the plaintiff's 
title as to that part which is designated on the diagram by I 
2 U, what evidence was there to defeat the plaintiff’s title 
to that part west of 1G, and south of T U, designated upon 
the diagram by 2U G2? As to this part there never had 
been any species of possession, and this effect, if produced at 
all, must have been done by the fact that I G had been 
agreed on as the proper line, light-wood stakes set up against 
pine trees along it, and it had for more than twenty years been 
acquiesced in and never disregarded, so far as the acts of the 
parties tended to show, during all that time. 

So the question presented is, can the true line of a deed be 
changed and its location be transferred to another place by the 
fact that the parties, acting under a mistake as to its true loca- 
tion, had agreed that it was at a different place and was the 
line indicated by I U G, and not 12 3, and had, acting un- 
der this mistake, for the purpose of making known and visible 
what they then supposed to be the true line, set up light-wood 
stakes against pine trees, and ever after acquiesced in it as the 
true line? 

In regard to the land lying west of the part of this line 
from | to U, and north of T U, we have seen that possession 
may have had some effect; but in regard to the land lying 
west of the part of this line from U to G, and south of TU, 
there was no possession, and the naked question was, could 
that part of the line be changed by the facts set out above ¢ 
lis Honor does not intimate an opinion to that effect, but he 
confounds the subject by treating the whole line 1 G, as a 
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unit and indivisible; whereas the persons under whom the 
defendant claimed, had, by running and making the line T U, 
and confining the possession to the north side of this latter line 
divided the line I G, into two parts and made the several 
parts the subject of different considerations and rules of law; 
the one becoming a question of possession and rights that may 
be acquired thereby ; the other being left as a mere question 
of boundary. 
For this error the plaintiff is entitled to a venire de novo. 


Per Curiam. Judgment reversed. 
DB 








STATE vs. NEWSOM & BRINDLE. 


The State, on a trial for a misdemeanor, upon a question under the statute of 
limitations, is not restricted to the time stated in the Indictment, but is at 
liberty to go back two years previously to the finding of the bill. 


Tis was an inpicrment for fornication and adultery, tried 
before his Honor Judge Dick, at the Spring Term, 1855, of 
Forsyth Superior Court. 

The defendants asked his Honor to charge the jury that 
unless they were satisfied from the testimony in the case, that 
the defendants were gui'ty within the time stated in the bill 
of indictment, they were entitled to a verdict of not guilty. 

Ilis Llonor refused so to charge, but told the jury that they 
were at liberty to consider any acts that had been proved 
against the defendants within two years next before the find- 
ing of the bill. Defendants excepted to the charge. 

Verdict against the defendants, and judgment. Defendants 


appealed. 


Attorney General, for the State. 
Miller and Gilmer, for the defendants. 


Nasu, C. J. The court below could not charge the jary 
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as required; they were not restricted in their inquiry to the 
time embraced in the indictment, but were at liberty, as di- 
rected by his Honor, to take into consideration any acts of the 
defendants, charged in the bill and proved to have been com- 
mitted within two years, next before the finding of the indict- 
ment or the legal presenting of the offence. At common law ” 
it is indispensable that the indictment should fix some certain 
day at which every material fact, constituting the crime, oc- 
curred. The authorities, however, fully show that it is sufti- 
cient to prove on the trial, that the offence was committed be- 
fore the prosecution was commenced. The rule does not ap- 
ply to cases where time enters into the offence. Time does 
not enter into the offence here charged, except that time which 
limits the commencement of the prosecution. His Honor 
was perfectly correct in telling the jury that if they were sat- 
isfied, from evidence, that the defendants were guilty within 
two years before the finding of the bill of indictment, they 
should convict them. See Lettijohn v. Williams, ante 33. 


Per Curiam. Judgment aflirmed. 





CHRISTOPHER WATKINS’ ADWM’R. vs. JAMES D. PEMBERTON et al. 


The next of kin of an intestate have a right to appeal from an order obtained 
by an Administrator to sell the slaves of the estate for distribution. 


Tus was an AppEAL from a judgment of his Honor Judge 
Saunpers, reversing an order of the County Court of Anson. 

There were no debts to be paid beyond what could be paid 
out of the proceeds of the other personal property, but the 
administrator, deeming it the most convenient mode of set- 
tling with the distributees, applied for an order to have the 
slaves of the estate sold: there were thirty-one slaves; and 
there were eleven distributees, all of whom were adults: seven 
of these opposed the order, and on its being made, appealed 
to the superior court. 
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In the superior court, his Honor refused a motion to dis- 
miss the appeal, and ordered the judgment below to be re- 
versed ; from which judgment the plaintiff appealed to this 
Court. 


Ashe, for the plaintiff. 
Winston, for the defendant. 


Barrie, J. The only question presented by the record is, 
whether an appeal to the superior court could be taken from 
the order of the county court, and we are clearly of opinion 
that it could. Those of the next of kin of the plaintiff's in- 
testate who preferred a division of the slaves to a sale of them 
for partition, by the administrator, were certainly interested 
in the order of sale made by the county court. Being so, 
and being dissatisfied with it, they had a right to appeal from 
it by the express words of the first section of the 4th chapter 
of the Revised Statutes “concerning appeals and proceedings 
in the nature of Appeals.” 

The present is the same in principle as the case of Dur- 
phrey v. Wood, ante 63, in which we held, at the last term, that 
the right of appeal was given. 

The order of the superior court, reversing that of the coun- 
ty court, is affirmed ; and this opinion must be certified as the 
law directs. 


Per Cvriam. Judgment affirmed. 





AMOS SHELFER vs. THOMAS I. GOODING, 


A Master is not liable to an action of Slander for words spoken while acting as 
counsel in behalf of his slave while he is on trial before a competent tribunal, 
provided the words are material and pertinent to the matter in question. 


Tuts was an action of sLanDER, tried before his Honor Judge 
Exuis, at the Spring Term, 1855, of Jones Superior Court. 
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The defendant’s slave had been brought before two justices - 
of the peace at the instance of the plaintiff, upon a warrant, 
charging him with destroying his (plaintiff’s) property. Upon 
the trial of the slave, the plaintiff was examined as a witness 
against him, and the defendant being called on by the magis- 
trates to know if he wished to be heard in behalf of his slave, 
said, addressing himself to the justices, “I wish you gentle- 
men to understand, that what Amos Shelfer (the plaintiff,) has 
sworn, is a tissue of falsehood and a damned lie from begin- 
ning to end.” This he repeated. 

The defendant’s counsel contended that defendant acted as 
counsel in behalf of his slave and was privileged by the law 
in using the language proven, and could not be held liable, 
unless the jury were satisfied that he used the occasion as a 
mere pretext to gratify his malice; ,that the presumption of 
law, in this case, rebutted the legal presumption of malice, 
and it was for the plaintiff to show malice. 

The court charged the jury that the plea of the general 
issue threw upon the plaintiff the burden of showing, both 
the truth of the words, and that they were spoken mali- 
ciously ; that the defendant, as owner of the slave, had a right 
to appear before the magistrates and defend his slave, and 
would be protected in using the language imputed to him, if 
he did so by way of setting up a just and proper defence, as 
he conceived, free from all malice, but not if he used the 
words maliciously. This was left to them as a question of 
fact, and the repetition of the words, together with the oath, 
as evidence of actual malice. 

Defendant’s counsel excepted to these instructions. Verdict 
for the plaintiff. Judgment, and appeal by the defendant. 


Green, for plaintiff. 
Donnell, for defendant. 


Barrie, J. It is unnecessary for us to decide whether the 
charge against the defendant’s slave was too vague and indefi- 
nite to give the magistrates jurisdiction, because, supposing 
that they had it, no action can be sustained for words spoken 
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upon such an occasion and under such circumstances as were 
those uttered by the defendant in this case. 

When the slave was arrested and taken before the magis- 
trates for examination, it was not only the right, but the duty 
of his master to appear in his defense, State v. Leigh, 3 Dev. 
& Bat. 127; the interest of the master, the dependent condi- 
tion of the slave, and the fair administration of public justice, 
alike required it. Upon the trial the defendant had imposed 
upon hii, all the obligation, and secured to him, all the rights 
of counsel, or of a party appearing for himself. After the 
plaintiff in this suit was sworn as a witness, it was undoubted- 
ly competent for the defendant to insist before the magistrates 
in defense of his slave, that what the plaintiff had sworn was 
false ; and we can see no difference whether that was insisted 
on in an elaborate argument, or in the short emphatic allega- 
tion which he thought proper to employ. What he said was 
certainly pertinent and material to the cause. The question 
then, is, can an action of slander be maintained against him 
for the words which he uttered, considered either as counsel or 
party? We think that, upon principle, it ought not to be; and 
that the weight of authority is decidedly in favor of such 
principle. 

All human tribunals, established for the investigation of 
truth, must necessarily partake of human infirmity. In the 
prosecution and defense of suits before such tribunals, the tes- 
timony of fallible witnesses must often be relied on. To test 
the credibility of such witnesses, many rules have been laid 
down, by which it is sought to be discovered whether they, in 
the language of their oath, have told “the truth, the whole: 
truth, and nothing but the truth,” or whether from defect of 
memory, from imperfect observation, or from a settled design 
to suppress or pervert the truth, they have withheld, or made 
a false statement of the material facts of the case. In carry- 
ing these rules into effect, the aid of counsel has, in all civilized 
countries, been allowed to such parties as desired it. To make 
that aid effectual, great latitude must necessarily be allowed to 
counsel, not only in the examination and cross-examination of 
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the witnesses, but in commenting upon their testimony and 
upon their demeanor in giving it. They must be allowed to 
speak freely whatever is relevant and pertinent to the cause, 
without the fear of being harrassed with slander suits and by 
attempts to prove that they were actuated by malicious mo- 
tives in the discharge of their duty. So manifest and so 
strong was the necessity for the allowance of this liberty of 
speech in judicial proceedings, that we find it early disclosing 
itself in the free spirit of the English common law. In Buck- 
ley v. Wood, 4 Rep. 146, the libel was contained in a bill in 
the Star-Chamber against Sir R. Buckly, charging him with 
divers matters examinable in that court, and also that he was 
a maintainer of pirates and murderers; and it was held that 
for any matter contained in the bill which was examinable in 
the Star-Chamber, “no action lies, although the matter is 
merely false, because it was in the course of justice ; but for 
the latter words, which were not examinable in that court, an 
action on the case lies, for that cannot be: in a course of jus- 
tice.” Another strong case is to be found in 1 Roll’s Abr. pl. 
817 (reported also by Sir W. Jones 431, and March 20 pl. 45). 
The substance of it was this: In an action on the case by A 
against B, the plaintiff declared that he took his oath in the 
King’s Bench against B, of certain matters to bind him to his 
good behavior, and thereupon B falsely and maliciously said, 
intending thereby to scandalize the plaintiff, “there is not a 
word of truth in that affidavit and I will prove it by forty 
witnesses.” On a motion in arrest of judgment, after a ver- 
dict finding that the words were false and malicious, it was 
- held by the court that the action could not be maintained ; and 
the reason given was, “that the answer which B made to the 
affidavit was a justification in law, and spoken in defense of 
himself and in a judicial way.” Again, in the case of Astley 
v. Young, 2 Burr. Rep. 807, the declaration charged that the 
defendant did maliciously make, exhibit and publish to the 
court of King’s Bench a malicious, false and scandalous libel 
contained in an aflidavit, in which there were certain false, 
malicious and scandalous matters: the plea was, that the de- 
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fendant made the affidavit in his own defense against a com- 
plaint made to the court against him, for his refusing to grant 
an ale-license, and in answer thereto, and to an affidavit of the 
plaintiff. There was a general demurrer and joinder therein. 
After argument, in the course of which the plaintiff’s counsel 
urged that the defendant, by his plea, admitted the charge 
that the affidavit was made maliciously, there was a judgment 
for the defendant. Lord Mansrievp, and the whole court of 
King’s Bench thereby deciding, that an action for defamation 
will not lie if the words, though spoken or written maliciously, 
were so spoken or written in a course of justice. The same 
principle was decided in the case of //odgson v. Scarlett, 1 
Barn. and Ald. 232, (4 Com. L. Rep. 111), two of the Judges, 
Lord ELtenzoroven, C. J., and Baytey, stating it without any 
qualification ; Anporrt, saying, that no action would lie “ unless 
it can be shown that the counsel availed himself of his situation 
maliciously to utter words wholly unjustifiable ;” and Hor- 
royD, concluding, “ that if the words be fair comments upon 
the evidence, and be relevant to the matter at issue, then, unless 
express malice be shown, the occasion justifies them. If, how- 
ever, it be proved that they were not spoken bona fide, or ex- 
press malice be shown, then they may be actionable ; at least 
our judgment in the present case does not decide that they may 
not be so.” In the subsequent case of Flint v. Pike, 4 Barn. 
& Cress. 473, (10 Com. L. Rep. 380,) decided in the same court, 
Bay ey, J., said: “The speech of a counsel is privileged by 
the occasion on which it is spoken; he is at liberty to make 
strong, even calumnious observations against the party, the 
witnesses, and the attorney in the cause. The law presumes’ 
he acts in discharge of his duty, and in pursuance of his in- 
structions, and allows him this privilege because it is of advan- 
tage for the administration of justice that he should have free 
liberty of speech.” And Horroyn (the same eminent Judge 
whose remarks in the case of //odgson v. Scarlett have been 
quoted,) used the following remarkable language: “ With a 
view to the due administration of justice, counsel are privi- 
leged in what they say. Unless the administration of justice 
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is to be fettered, they must have free liberty of speech in ma- 
king their observations; which, it must be remembered, may 
be answered by the opposing counsel and commented on by 
the Judge, and are afterwards taken into consideration by the 
jury, who have an opportunity of judging how far the matter 
uttered by the counsel is warranted by the facts proved: 
therefore, in the course of the administration of justice, coun- 
sel have a special privilege of uttering matter, even injurious 
to an individual, on the ground that such a privilege tends to 
the better administration of justice. And if a counsel in the 
course of a cause, utter observations injurious to individuals, 
and not relevant to the matter in issue, it seems to me that he 
would not therefor be responsible to the party injured in a 
common action for slander ; but that it would be necessary to 
sue him in a special action on the case, in which it must be al- 
leged in the declaration and proved at the trial, that the matter 
was spoken maliciously, and without probable and reasonable 
cause.” The same principle was recognised by the court for 
the correction of errors in the State of New York, in the case 
of Lastings v. Lush, 22 Wend. Rep. 410. Lhe Chancellor, 
Watworru, (who delivered an elaborate opinion, in which the 
court unanimously concurred,) after saying that no action of 
slander would lie against a member of Congress or of the 
State Legislature, acting in the discharge of his ofticial duties, 
however false and malicious might be his words, uttered 
against the private reputation of an individual, spoke thus of 
the privilege of counsel: “ Upon a full consideration of ail 
the authorities on the subject, I think that the privilege of 
counsel, in advocating the causes of their clients, and of parties 
who are conducting their own causes, belongs to the same 
class, where they have confined themselves to what was re/e- 
vant and pertinent to the question before the court ; and that 
the motives with which they have spoken what was relevant 
and pertinent to the cause they were advocating, cannot be 
questioned in any action of slander.” In another part of the 
opinion, he says that counsel would not be protected in utter- 
ing calumnious words not relevant and pertinent to the matter 
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before the court: “Thus, if counsel in the argument of his 
client’s cause should avail himself of that opportunity to say 
of a party or a witness, against whom there was nothing in 
the evidence to justify a suspicion of the kind, that he was a 
thief or a murderer, it might be a proper case for a jury to 
say whether the counsel was not actuated by malice, and im- 
properly availed himself of his situation as counsel to defame 
the party or witness.” 

The irresponsibility of counsel and parties, for words spoken 
in the course of a judicial proceeding, was adverted to by 
this Court in the recent case of Holmes v. Johnson, Busb. Rep. 
44. The question was, whether the defendant could be sued 
‘ in an action for malicious prosecution for merely taking out a 
warrant against the plaintiff, charging him with larceny ? 
The Court held that the action would lie: saying, that if the 
plaintiff could not avail himself of that action, he would be 
entirely without remedy ; for that he could not sue for the 
slanderous words merely, “ because they were spoken in the 
course of a judicial proceeding.” 

We are aware that there are some opinions, expressed by 
courts of high authority, which cannot be reconciled with 
those to which we have adverted; and among them stands 
the case of White v. Nicholls, decided by the Supreme Court 
of the United States, 3 How. Rep. 266. 

In delivering the opinion of the court, Justice Daniet said 
upon the subject: “ With respect to words used in a course 
of judicial proceeding, it has been ruled that they are pro- 
tected by the occasion and cannot form the foundation of an 
action of slander without proof of express malice ; for, it is 
said, it would be matter of public inconvenience and would 
deter persons from preferring their complaints against offend- 
ers, if words spoken in the course of their giving or preferring 
their complaints, should be deemed actionable.” For this the 
learned Judge refers to two cases, Johnson v. Evans, 3 Esp. N. 
P. C., 32, and L/odgson v. Scarlett, ubi supra. In the first of 
these, it is observable that Lord Expon says, broadly, that 
“words used in the course of legal or judicial proceeding, 
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however hard they might bear on the party of whom they 
were used, were not such as would support an action for slan- 
der,” and he does not give the slightest intimation that proof 
of- malice would have made any difference. In referring to 
the other case, the Judge quotes the language of the two 
junior Judges, Anporr and Hotroyp, but does not notice that 
the two seniors Lord Ertennoroven, C. J. and Baytey, J., 
state the principle of the irresponsibility of counsel for words 
spoken on the trial of a cause, and material and pertinent to 
the issue, without any qualification whatever. Of that case 
it is further to be remarked,that the two junior Judges, if 
they intended to say that the action of slander might have 
been sustained had malice been proved, were hardly justified © 
in so doing consistent with the decision which they concurred 
in making. The plaintiff on the trial before Woop, Baron, 
had been non-suited as soon as it had been ascertained that 
the words for which the action was brought were uttered by 
the defendant in the trial of a cause and were pertinent to the 
matter before the court: one of the grounds of complaint, on 
the motion for a new trial, was, that the Judge had stopped 
the cause too soon, without hearing the evidence, and yet the 
court of King’s Bench unanimously concurred in refusing to 
set aside the non-suit. The opinion of the learned Judge in 
the Supreme Court of the United States is liable to the further 
remark, that though he afterwards refers to the case of /Vint 
v. Pike, (ubt supra,) for another purpose, he does not notice 
the emphatic language of the same Judge’ Ilotroyp repudia- 
ting his former opinion, if that opinion is to be understood as 
Mr. Justice Daniex conceives it. 

The language used by Rvrriy, C. J., in pronouncing the 
opinion of this court in the case of Briggs v. Bird, 12 Ire. 
Iep. 377, may also be supposed to qualify the principle which 
we are discussing, and not to sustain it in the unqualified 
terms in which we have stated it. Ile says, “a person isnot 
answerable for any thing he says in honestly preferring a 
complaint before a justice of the peace, and prima facie 
every application is to be deemed honest, and to have been 
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preferred upon good motives, until the contrary be shown, 
because it is a duty to bring offenders to justice.” “It is 
always open however to the opposite side to prove malice 
either by express evidence or by circumstances attending the 
accusation, or by others that are collateral; as fur example, 
that the accuser had a particular grudge against the accused, 
and knew the accusation to be unfounded. It is, therefore, 
the question in all such cases whether the party acted bona 
Jide in making the complaint, or from a wicked and malicious 
mind.” These remarks were made in a case where the de- 
fendant spoke the words, for which the action was brought, 
before a magistrate to whom he had applied for a warrant 
charging the plaintiff with theft, but he did not take it out 
either then or afterwards. It is manifest then, that if his ap- 
plication for the warrant was not an honest one with a view to 
a criminal prosecution, his words could not be protected as 
having been made in the course of a judicial proceeding. In 
this view, the language of the Chief Justice may be justified 
without in any degree impugning our principle. It may be sus- 
tained also by supposing that he referred to the kind of action 
spoken of by Horroyp, J., in the extract which we have made 
from his opinion in the case of /Vint v. Pike, to wit: “ A special 
action on the case, in which it must be alleged in the declara- 
tion, and proved at the trial, that the matter was spoken ma- 
liciously and without probable cause.” IJLowever this may be, 
and however it may be held with respect to the responsibility 
of a counsel or party uttering words against the character of 
a witness, or the opposite party, in the course of a trial, not 
relevant to the cause, we think that we have shown by abun- 
dant authority, that a counsel or party is entirely protected 
against an action of slander for whatever he may choose to 
say relevant and pertinent to the matter before the court, and 
that no inquiry into his motives will be permitted. Our con- 
clusion in this case, therefore, is, that if the defendant’s coun- 
sel had prayed an instruction that the action for slander could 
not, upon the facts proved, be sustained at all, it ought to have 
been given; but as the counsel did not ask for so strong and 
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decisive an instruction, the Judge committed no error in not 
giving it; neither would he have erred had he given the very 
instruction prayed, to wit, that express malice must be proved, 
because the defendant could not have complained of an in- 
struction which he himself had requested. But as his Honor 
did not give that instruction, but on the contrary told the jury 
that malice might be inferred from the repetition of the 
words and the profane language with which they were accom- 
panied, he did thereby commit an error, which the defendant 
has a right to have corrected on another trial. The rule in 
relation to instructions to a jury is, that “although it be not 
error to refrain from giving instructions unless they be asked, 
yet care must be taken, when the Judge thinks it proper, of 
his own motion, or at the party’s, to give them, that they be 
not in themselves erroneous, or so framed as to mislead the 
jury.” Bynum v. Byaum, 11 Ire. Rep. 632. 

With respect to the profane language used by the defendant, 
it may not be improper for us to say, that it was a contempt of 
the magistrate’s court, for which he might have been punished 
by fine and imprisonment; but it did not alter the relation in 
which he stood to the cause. What he said of the plaintiff 
was relevant and pertinent to the defense which he had a right 
to set up for his slave, and no malice eould be inferred from it. 


Per Curia. Judgment reversed. 








BENJAMIN GRICE vs. SARAH WRIGHT. 


Where it appears that there are trees fit for making turpentine, which are not fit 
for tun timber, an exception of tun timber from a lease declaring the genera! 
purpose to be for making turpentine, is not inconsistent with the granting part 
of the lease. 


Action of trespass QUARE cLAUsUM FREGIT, tried before his 
Honor Judge Bamey, at Spring Term, 1855, of Robeson Su- 
perior Court. 
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From a general lease of the defendant’s lands to one James 
Grice, for the purpose of making and distilling turpentine, 
there was a reservation to herself (deft.) of the privilege of 
using the tun timber. The plaintiff entered under James 
Grice, and afterwards the defendant entered and cut tun tim- 
ber which was also good for making turpentine; indeed it 
appears that all pine trees fit for timber are also fit for turpen- 
tine ; but there are trees fit for making tarpentine which are 
not so for tun timber. 

It was insisted by the plaintiff that this reservation of the 
privilege of using tun timber was inconsistent with, and repug- 
nant to, the granting part of the lease, and as such, was void. 

His Honor charged the jury that the exception was not re- 
pugnant to the granting portion, and that the exception was 
good, and that if they believed the defendant cut such trees 
only as were suitable for timber, she had a right to do so, and 
the plaintiff could not recover. To which instruction the 
plaintiff excepted. 

Verdict for the defendant. Judgment and appeal to this 
Court. 


Banks and Shepherd, for plaintiff. 
Strange, for defendant. 


Barrier, J. We cannot perceive any reason for doubting 
the correctness of the opinion expressed by his Honor in the 
court below. The exception of the trees fit for tun timber did 
not embrace all the trees fit for turpentine, and, therefore, 
was not repugnant to the grant in the lease under which the 
plaintiff claimed. The cases of Robinson v. Gee, 4 Ire. Rep. 
186, and Whitted v. Smith, ante 36, are both cases in which 
the deeds contained exceptions as much, if not more, liable to 
objection than this, and yet no doubt was expressed as to 
their sufficiency, and the only questions raised on them were 
as to their extent: An exception necessarily excludes from a 
grant a part of the whole of what would otherwise be con- 
tained in it, and that is all the effect it has in this case. 

Per Curiam. Judgment aftirmed. 
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JAMES F. McREE vs. WILMINGTON & RALEIGH RAIL ROAD 
COMPANY.* 


A franchise, granted in 1766, to one and his heirs and assigns, to erect and keep 
up a toll bridge over a stream, and forbidding the erection of any other bridge 
or ferry within six miles, and imposing a penalty of twenty shillings for every 
passenger “set over” in violation of such act, is not violated by a rail road 
company, (incorporated by a modern act,) who carried passengers along their 
road, and as a part of the road over their bridge, though the latter was within 
less than six miles of the other. 

Quere. Whether the owner of a toll bridge, who claims for a penalty for “ set- 
ting over” persons and property does not have to aver that he was able and 
ready to carry all persons, Xc., offering themselves, with reasonable prompt- 
ness and safety ? 


Apreat from the Superior Court of New Ilanover, tried at 
the Fall Term, 1854, before his Honor Judge Man ty. 

Tuts was an action for a penaLry, commenced before a jus- 
tice of the peace by warrant, and brought to the superior 
court by an appeal, for the violation of an act of Assembly 
passed in 1766, entitled “an Act to encourage Benjamin Ller- 
von to build a bridge over the North East branch of the Cape 
Fear River.” Among other things it is therein enacted as 
follows: 

“Section first. “That when the bridge is built, the benefit 
thereof shall be vested in him, his heirs and assigns for ever.” 

Section 3rd. “That after the said bridge is built and com- 
pletely ended as aforesaid, provided it be completed in four 
years after the passage of this Act, it shall not be lawful for 
any person whatever to keep any ferry, build any bridge, or 
set any person or persons, carriage or carriages, cattle, hogs, 
or sheep, over the said river, for fee or reward, within six 
miles of the same, under the penaity of twenty shillings proe- 
Jamation money, for each and every offence, to be recovered 
by warrant by the said Benjamin [erron, his heirs, executors, 
administrators, and assigns before any magistrate of the coun- 





* Judge Battle, being a stockholder in the Rail Road Company, took no part 
in the consideration and decision of this case. 
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ty of New Hanover, to be applied.to the use of the proprie- 
tor of the said bridge at the time of the offence being com- 
mitted.” 

It is admitted that the franchise granted by this act, was 
transmitted according to law, and was vested in the plaintiff 
at the time the acts complained of were done by the defendant. 

The bridge was erected within the time prescribed by the 
act, and, with various intermissions, has been kept up as a 
toll bridge by B. Herron, and those claiming under him, until 
this time. Whenever the bridge was down, the proprietor 
kept a ferry-boat at the place which served as a means of 
transit in the absence of the bridge. 

The bridge was not standing when the defendants erected 
their bridge, but was afterwards re-built, and was used till the 
year , When it was washed away, and since that time 
has not been re-built, and was not standing when this war- 
rant issued. 

The defendants pleaded specially the charter of the Wil- 
mington, &c., Rail Road Company of 1833, with its various 
amendments, applicable to the case, by which the defendants 
were authorised to make a rail road over this tract of country, 
and it is admitted that the bridge in question was erected by 
virtue of this charter, and as part of the rail road, and that 
this bridge is less than six miles of the bridge site of the 
plaintiff. The complaint is for carrying a passenger over the 
rail road bridge in the common passenger cars, for which 
twenty-five cents was charged and received by the company. 
Besides passing the bridge the passenger went nine miles on 
the train and no specific charge was made for passing the 
bridge. Nor was any specific charge ever made for persons 
passing the bridge as such. 

It was agreed by the parties upon this state of the case, 
that if his Honor should be of opinion that the plaintiff is 
entitled to recover, judgment might be entered for the sum of 
two dollars; but if he should be of opinion with the defendants, 
that a judgment of non-suit be entered. 

Ilis Honor on considering the case agreed, gave judgment 
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of non-suit against the plaintiff, from which he appealed to 
this Court. 


J. I. Bryan and Strange, for plaintiff. 
Wm. A. Wright, for defendant. 


Pearson, J. The broad question is, had the legislature 
power to authorise the company to build a bridge across the 
North East branch of the Cape Fear river, in continuation, 
and as a part of the rail road—charging for persons and 
property carried along the road and making no charge for 
persons or property set over the river as an act of itself, i. e. 
(making no separate charge fur setting persons or property 
over the river, and making no higher charge on that part of 
the road by reason of the river,) notwithstanding the franchise 
claimed by the plaintiff under the act of the Governor, Coun- 
cil, and Assembly of the colony of North Carolina, in the 
year 1766? 

Admit that the act of 1766 is to be considered as a con- 
tract, by which the Governor, Council and Assembly of the 
Colony on the one part, agree to and with Benjamin Herron 
on the other part, that in consideration of the work and labor 
of the said Benjamin in building a bridge across the river, 
and keeping the same in repair, “ the benefit thereof should 
be vested in him, his heirs and assigns forever,” and they 
should forever have the right to take certain toll from all per- 
sons and property passing over the bridge, and that it should 
not be lawful for any person whatever to keep any ferry, build 
any bridge, or set any person or property over the river for 
fee or reward within six miles of the bridge, and for any vio- 
lation of the rights of the said Benjamin, his heirs or assigns 
a penalty of twenty shillings proc. should be recoverable by 
them, &c. 

The first question is, was the meaning of the parties, and of 
course, the scope and operation of the contract, confined to the 
ferries, bridges, and other modes of setting persons and proper- 
ty over the river at that time known and in use? Or, was 
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it the meaning of the parties, and was it in their contempla- 
tion to confer upon Herron, his heirs and assigns, a perpetual 
monopoly of setting persons and property over the river by 
means of his bridge, so that it should never thereafter be in 
the power of the Governor, Council and Assembly, no matter 
what might be the change in the condition of things, either 
in reference to the increased necessity for transports across 
the river or the improved modes of transportation, to author- 
ise any other mode of crossing the river? 

We should hesitate long before bringing our minds to the 
conclusion that the latter is the true construction of the con- 
tract ; because it was unreasonable on the part of Herron, in 
consideration of the services that he was to perform, to exact 
any such stipulation ; and because it was unreasonable on the 
part of the Governor, Council and Assembly in consideration 
of building a bridge, to confer a perpetual monopoly, and 
take from themselves and their successors, for all time to 
come, the power of doing that for which all governments are 
organised,—-promoting the general welfare, by adopting such 
measures as a new condition of things might make necessary 
and taking advantage of such improvements and inventions 
as after ages might originate, for the benefit of the public; 
in other words, it is unreasonable to suppose that they in- 
tended to surrender the means by which they and their suc- 
cessors might, thereafter, be enabled to effect the purpose for 
which they were created and formed into a government. 

Suppose, for instance two cities had grown up, one on either 
side of the river, so that the necessities of the public should 
call for a dozen such bridges, or the progress of science had 
called for a tunnel under the river, or a line of balloons over 
the river, or a rail road car rushing by steam from one ex- 
tremity of the continent to the other, across the river, was it 
the meaning of the parties that the government tied its own 
hands, and disabled itself, for all time to come, from doing its 
duty? so as to exclude all idea of progress, in such-wise that 
the steam car must stop at the North East branch of the Cape 
Fear river, and all persons and property must be transported 
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over the bridge of Benjamin Herron, after the manner, and in 
the way, such things were done in 1766!! A construction of 
the contract leading to this conclusion, is against reason. The 
truth is, it is just as impossible that the Governor, Council and 
Assembly of the province of North Carolina, by the act of 
1766, contemplated on their part, and that of their successors 
forever, a surrender of the power to incorporate a rail road 
company, as it is, that Benjamin Herron contemplated on his 
part, and that of his heirs and assigns forever, an obligation 
to carry over “ his bridge” a rail road car under the description 
of a “ wheeled:earriage,” and that a passenger in the car was 


to be paid-for, as a foot traveller, at the rate of “four pence” !! 


We ate not, however, under the necessity of putting the De- 
cision upon the mere question of construction, for our decla- 
ration of rights, at once, puts an end to any such unreasona- 
ble pretension or claim to an hereditary and perpetual monop- 
oly, as that set up by the plaintiff. “ Declaration of Rights,” 
sec. 3, “ That nd man, or set of men, are entitled to exclusive or 
separate emoluments or privileges from the community, but 
in consideration of public services.” Sec. 22, “That no he- 
reditary emoluments, privileges, or honors, ought to be granted 
or conferred in this State.” Sec. 23, “That perpetuities and 
monopolies, are contrary to the genius of a free State and 
ought not to be allowed.” 

Ly this solemn declaration “the people” who were then 
exercising the highest act of sovereignuty—that of making a 
government for themselves, forbade the creation of monopo- 
lies and put an end to all such as then existed. 

The meaning and purpose was to forbid and abolish all he- ’ 
reditary and perpetual monopolies as “contrary to the genius 
of a tree State,” and to put in motion the “new State” they 
were then organising, as a free representative republican go- 
vernment, relieved from all fetters and trammels previously 
existing by which its action might be cramped or circum- 
scribed, and fully authorised to do every thing necessary and 
proper to accomplish its mission, i. e. promote the general 
welfare. 
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We are not now to decide whether the “franchise” or 
“monopoly” granted to Herron, his heirs and assigns, by the 
colonial government, was entirely abolished by the declaration 
of rights and the formation of the State government or not. 
It may be that the franchise still exists, so far as it confers ¢ 
right to keep up a bridge and take toll, and possibly so far as 
to prevent any other person from “setting any person or thing 
over the river” in the way of a ferry or an ordinary bridge ; 
that is a different question: we decide now, that, notwithstand- 
ing the colonial act of 1766, the Legislature in 1833 had 
the power to grant tothe defendants a right to construct a 
rail road, and in doing so, to cross the South East branch of 
Cape Tear, and to consider “ the transit” over the river as ¢ 
part of the road. 

As the act of 1766 imposes upon ILerron, his heirs and as- 
signs the duty of keeping up the bridge, it might be a ques- 
tion whether this was not a concurrent part of the contract, so 
as to make it necessary for the plaintiff to aver that his 
bridge was up, and in good repair at the time the defendant 
was guilty of the wrong, &c., and that he was then and 
there, ready and able, by means of his bridge, to carry all 
persons and things across the river. It would seem to be 
unreasonable, apart from what we have said above, that the 
plaintiff should have a right to stop the whole line of travel 
from north to south, unless he avers and is able to prove, that 
he was prepared td set all persons over the river in reasona- 
ble time and with reasonable safety. Without this averinent 
he would be allowed to take advantage of his own wrong— 
to recover twenty shillings for every person set over the 
river by any one else, whereas if he had done it himself 
the price was four pence / 

In reply it is said by the act of 1766 the plaintiff is liable 
to the pains and penalties imposed by law, on other keepers 
of public bridges and ferries, if he failed “to keep the same 
in good order and fit for passing over”: This is true, but it 
would hardly be considered satisfactory by a traveller who is 
stopped at the bank of the river and finds that the plaintiff 
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is not prepared to set him over, and it is unlawful for any one 
else to do so. 


Per Curt. Judgment affirmed. 








ROWLAND H. MANN rs. SAMUEL KENDALL. 


Although one may waive a tort so as to be able to sue in assumpsit in certain 
cases, yet no new jurisdiction can be acquired in such cases so as to give a sin- 
gle magistrate the power of trying the case. 


Where the plaintiff has an election to sue either in tort or contract, no court can 
hold jurisdiction of the assuinpsit but one which can give a remedy on the tort 
iteelf; for the reason that the same questions of law arise in each. 


Tus was an action of assumpsrr, commenced originally by 
a warrant before a magistrate and brought by successive ap- 
peals to the Superior Court of Stanly, and there tried be- 
fore his Honor Judge Bary, at the Spring Term, 1855. 

The suit was brought for the price of a quantity of walnut 
plank which had been made by the defendant at his mill out 
of the plaintiff’s saw logs. It appeared that the logs had 
been sawed on shares, and the plaintiff’s share was set apart 
for him and piled in the defendant’s mill-yard, and that the 
defendant, without the plaintiff’s knowledge, took some of 
these planks and worked them up into furniture. 

The plaintiff waived the tort and declared in the common 
count for goods sold and delivered. 

The defendant’s counsel asked the court to instruct the jury 
that the plaintiff’s remedy was in trespass or trover and not 
in assumpsit; that he could not waive the tort, and that hav- 
ing done so he could not recover. 

The court declined giving the instruction asked and told 
the jury that if they believed the evidence, the plaintiff was 
entitled to recover. To which instruction defendant excepted. 

Verdict for the plaintiff. Judgment and appeal by the de- 
fendant. 
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H. C. Jones, for the plaintiff. 
relly, for the defendant. 


Nasu, C. J. A careful examination of the acts of Assem- 
bly under which single magistrates out of court administer 
justice, will show that it was not the intention to give jurisdic- 
tion in any cases but where “the matters are liquidated be- 
tween the parties, or might be reduced to certainty by some 
standard furnished by them or one of familiar application,” 
Tyer v. Harper, 1 Dev. Rep. 387. The defendant there had 
employed the plaintiff to haul for him a certain amount of 
goods from Petersburg at a stipulated price per hundred. 
The plaintiff went to Petersburg, but could not get from the 
defendant’s agent more than one-half of what had been agreed 
upon. This court decided that the magistrate had not juris- 
diction, because what was the proper estimate of the damages 
sustained by the defendant, is a subject peculiarly fit for the 
consideration of a jury. 

In this case the court was requested by the defendant to 
charge the jury that the plaintiff could not waive the tort, 
that his remedy was in trespass or trover, and upon the facts 
disclosed by the testimony he could not recover: This the 
court declined, and instructed the jury that the plaintiff could 
recover. In this there is error. 

The right of a party in certain cases to waive a tort and sue 
as in contract, is not denied ; the cases referred to by the coun- 
sel of the plaintiff fully show it; but none of them meet this 
ease ; none of them recognise the principle that by waiving 
the ¢ort a new jurisdiction can be acquired. This is decided 
in Clark v. Dupree, 2 Dev. Rep. 411. Assumpsit cannot be 
maintained by a single magistrate, upon an implied promise 
where the plaintiff has an election to sue either in tort or con- 
tract. No court can hold jurisdiction of the assumpsit but 
one which can give a remedy on the tort itsdlf; for the reason, 
that the same questions of law arise in each. Supposing the 
plaintiff in this case could have waived the trespass, it is clear 
that in so doing he must have brought an action ia eourt. In 
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ruling that the plaintiff was entitled to recover in this case, 
his Honor erred. 


Per Curiam. Judgment reversed and a venire 
de novo. 





STATE vs. PINCKNEY WILLIAMS. 


The possession of stolen goods is a circumstance to be left to the jury in estima- 
ting the guilt or innocence of the accused, and however slight it may be, the 
court cannot disregard it. 


It is no violation of the duty of a Judge to speak of things as facts where they 
are treated as facts in the progress of the trial, and are not questioned by 
either side. 


Inpicrment for perry LARCENY and for TRADING WITH SLAVES, 
tried at the Spring Term, 1855, of Rockingham Superior Court. 

The State introduced, as a witness, Col. 22. B. Watt, who 
testified that, on returning home from a journey on Monday 
evening, he learned that tobacco had been taken out of one of 
his barns: he went early next morning and discovered that a 
considerable quantity had been taken; there having been a 
considerable rain on Sunday night, he plainly saw the tracks 
of two persons whieh he followed to the plantation of his 
neighbor, J. W. Neal; he thence, in company with Mr. Neal, 
followed the tracks to the fence of the defendant, thence 
through his wheat-field to his house, finding on their way two 
leaves of tobacco. before leaving the plantation of Mr. Neal, 
they made an examination of his slaves, and found that the 
shoes of two of these slaves, /verson and L/enry, exactly fitted 
the track, and upon being charged, these slaves confessed that 
they had stolen the witness’s tobacco. On meeting with the 
defendant near his own house, the witness proceeded in these 
words: “I asked him if he was aware that it was contrary to 
law to trade with negro slaves, for property which was their 
own, without a written permission from the owner or mana- 
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ger?” he replied, “he did, and had not traded with any, he 
had quit that thing.” I then told him that the tobacco he got 
on Sunday night was my tobacco, and not the negroes’. He 
said “he had got no tobacco Sunday night; that he could 
prove by some of his relations, who staid at his house on that 
night, that he was not out of his house that night.” “I then 
stated to him the evidence I had to satisfy my mind that he 
had my tobacco. I informed him that I had tracked the 
thieves from my barn to his house, and found two or more 
pieces of tobacco, inside of his premises, that I thought were 
mine ;” to which he replied that “he could track persons 
beyond his house, and that he had found a bundle of tobacco 
near his spring on Monday morning.” “I asked him to let 
me see it. He brought it out, and I compared it with a sam- 
ple which I had in my pocket, when he said, he thought it 
was my tobacco, but still denied getting any. I then told 
him that two of the negroes, Zverson and J/enry, had confessed 
stealing it, and that they carried it to him and delivered it to 
him at his kitchen, which he denied. I then told him that 
the boy Iverson said he was at the house on the first Sunday 
in May to get some liquor. To which he replied, “he did 
not get any.” I told him Iverson also stated he did not get 
any. Ithen said, “you admit Iverson was here at that time?” 
he said “yes.” I then told him I would tell him all the ne- 
gro said besides; he (Iverson) said defendant asked him if he 
had any tobacco to sell, that it was easy to get good tobacco 
and that he would give a good price for good tobacco; to 
which defendant replied that “ it was an infernal lie.” After 
talking with him some time, I said to him if I had thought 
I was to have any difficulty I would have brouglit an officer, 
and had him arrested and his premises searched, but I had 
supposed when he learned the tobacco was mine, he would 
give it up. He said “if he had any tobacco of mine he 
would give it up.” Mr. Neal then asked him if he would let 
us see his barns. Ile said he would. I told him that was 
useless, for I did not know whether my tobacco was in his 
barns, or hid out; that I had no doubt he had got it on Sun- 
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day; that I was fatigued and hungry, and was going home, 
but that I thought the testimony was sufficient and should be 
compelled to prosecute him. He then asked Mr. Neal to go 
into the house and requested me to go up the road with him; 
we went some hundred yards or so, and came to a barn in 
the woods, on the side of the road. He unlocked the door 
and opened it. I said “ Williams, that is my tobacco, point- 
ing to a pile on the right of the door.” He said “ yes, and 
that over there,” pointing to some whjch he had hung on 
sticks. We then sat down in the door and talked for some 
little time. He remarked to me that the negroes had told 
me a lie; for he did not see them that night; that they 
brought the tobacco and put it down by his barn, and that 
he got it the next morning. ile said the boy Iverson owed 
his wife for making him a shirt, and was to pay for it in to- 
bacco, but he supposed with his own tobacco, and had no idea 
they were going to bring so much. After some further con- 
versation, we returned to the house when the defendant paid 
me for my tobacco and asked me not to prosecute him.” 

In commenting on this testimony, the solicitor asked the 
jury how it was that the defendant knew whose tobacco it 
was, and that it was taken to his barn, and who took it there, 
unless he had some previous concert with the persons who 
took it, inasmuch as he said he was not out of his house that 
night and did not see them? 

The defendant’s counsel asked the court to charge the jury 
that there was no evidence to sustain the count for petit 
larceny. 

The court declined so to charge, but told the jury there 
was some evidence on that count, the force and effect of 
which they alone had to determine: that if they were satisfied 
that the defendant had seduced the defendant’s slaves, or either 
of them. to take Col. Watt’s tobacco, they should find him 
guilty; but if they were not so satisfied, they should acquit 
him on that count. In recapitulating the testimony, his Honor 
said to the jury “that it had been properly asked by the Soli- 
citor how it was that the defendant knew who took the tobacco 
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to Ifis barn and whose tobacco it was, unless there had been 
some concert between him and the slaves, Iverson and Henry, 
or one of them?’ ‘To this charge the defendant’s counsel ex- 
cepted. 
"erdict of guilty for petit larceny: and not gui 1 
Verdict of guilty f tit 1 d not guilty on the 
other count. Judgment and appeal. 


Attorney General, for the State. 
Jiller and Morehead, for the defendant. 


Barrie, J. The defendant, in his bill of exceptions, pre- 
sents two objections to the proceedings on his trial, either or 
both of which, he contends, entitle him to have the verdict 
set aside and a venire de novo awarded. The first is, that the 
presiding Judge submitted to the jury the question of his guilt 
on the count for petit larceny, without any testimony to sus- 
tain it; and secondly, that the Judge expressed his opinion 
upon a fact in the cause, contrary to the inhibition of the statute 
upon that subject. 

We are clearly of opinion that neither objection is sus- 
tainable. 

It is very certain that, if Col. Watt, the principal witness 
for the State, is to be believed, the tobacco was stolen on Sun- 
day night, and, on the following Tuesday morning, was found 
in a barn of the defendant, of which he had the key. This 
was of itself, as has been often decided, some evidence that 
the defendant was the thief, and required explanations from 
him to afford a satisfactory account how he became possesseil 
of the stolen article. Unfortunately for him, his account, 
while it tends to remove the supposition that he took the to- 
bacco with his own hands, makes it almost certain that he did 
it through the agency of Mr. Neal’s two slaves, Iverson and 
Ifenry. Among other circumstances of suspicion in his ac- 
count, was that which is mentioned as having been particular- 
ly brought to the attention of the jury by the Solicitor for the 
State. 

The remaining objection is, that the Judge violated the stat- 
ute by the manner in which he noticed that circumstance. 

13 
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Now, with regard to that, the Judge could have erred in either, 
or both of two ways: First, by expressing his opinion that the 
fact was proved; but as to that there seemed to be no dispute, 
for there is not the slightest intimation in the case, that the 
veracity of Col. Watt was called in question, or that his testi- 
mony was, in any respect, incorrect. The Judge committed 
no error, then, in assuming to be true what the defendant him- 
self did not question. * Secondly, by calling to the attention of 
the jury, as material, a circumstance neither proving, nor tend- 
ing to prove, the defendant’s guilt. We think the circum- 
stance was material, and very material, to show that the tobacco 
was stolen by Neal’s slaves at the instigation of the defendant. 
Ile had said that he could prove he was not out of his house 
during the night in which the theft was committed, and that 
he had not seen the slaves that night; and yet, in another part 
of the conversation, between him and the witness, he stated 
that the slaves had brought the tobacco to his barn that night, 
and he had put it into it the next morning, he having ac- 
knowledged, as soon as he had opened the door of the barn, 
that the tobacco belonged to the witness: It was certainly a 
very pertinent question how he could have known all this, un- 
less he had had a previous concert with one, or both of the 
slaves. In alluding to this, in his summing up to the jury, 
the Judgé cannot, upon any fair construction of his charge, be 
understood as having done anything more than to call their 
attention to the circumstance, as one material and fit to be con- 
sidered by them, in making up their verdict as to the guilt or 
innocence of the defendant. Indeed there was not only no 
impropriety in the allusion made by the Judge to the circum- 
stance in question, but it was made his positive duty to do so, 
by the position taken by the defendant’s counsel—that there 
was no testimony to be submitted to the jury upon the count 
for larceny, and by his asking his Honor so to instruct thei. 
In response to that prayer, he was bound, if there were such 
testimony, to state what it was; and he did so, remarking that 
it was for them alone to determine the force and effect of it. 
See Mclae v. Lilly, 1 Ire. 118. 
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Upon a full consideration of his case, we cannot find any- 
thing to show that the defendant was not fairly tried and fairly 
convicted, and he must abide the consequences. 


Per Curtram Judgment affirmed. 








WILLIAM F. STRAYHORN rs. JAMES WEBB. 


If a debtor hands money to a third person, who promises to hand it to the credi- 
tor, the right to the money docs not vest in the creditor, so as to make it his 
property, until he is notified of the transaction, and agrees to adopt the act of 
the third person in receiving the money as his own act, whereby the debt is 
extinguished. 


Tis was a GARNISUMENT, tried before his Honor Judge Dick, 
at the Spring Term, 1855, of Orange Superior Court. 

An attachment had been taken out against one Check, and 
the defendant was summoned as garnishee, who stated on oath, 
before the magistrate before whom the proceeding was re- 
turned, that “Cheek was indebted to Long & Webb, and to 
Long, Webb & Co., upwards of $200; and had frequently 
promised to pay them; and that, shortly before he made this 
affidavit, Cheek had told Webb, who was a member of both 
of these firms, and principally attended to the business of both, 
that he had sold to one Putzell, in Virginia, two carriages, and 
that as soon as he should be paid for them, he would pay these 
two debts: that on the day before making this garnishment, 
one William McCauley handed him $190, which he said had 
been handed to him by Putzell for Cheek, and he left a receipt 
to be signed by Cheek as an acquittance of the debt from Put- 
zell: that Webb told McCauley what had passed between 
Cheek and himself, and applied the money to the payment of 
the above-named debts, due the firms of which he was a mem- 
ber: that this application was made on the day on which he 
was garnisheed, but before he was served with process, and 
after he had heard that Cheek had left home.” 
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The justice of the peace who tried the matter, gave judg- 
ment against Cheek and against Webb as garnishee, who ap- 
pealed to the Superior Court of Orange. On the trial in the 
Superior Court, Putzell applied to the Court to interplead, which 
was refused. Webb then moved that an issue might be sub- 
mitted to a jury, to try the facts of the case, alleging that “he 
could then make positive proof that McCauley was not the 
agent of Cheek in the transaction, and that a few days after 
the $190 was left for him with Webb, he had demanded and 
received his debt from Putzell.” 

The Court declined such an issue and proceeded to adjudge 
that the $190 in question, was the money of Cheek, and accord- 
ingly condemned it to the satisfaction of the debt of the plain- 
tiff. From which judgment Webb appealed to this Court. 


Graham, for the plaintiff. 
Torwood, for the defendant. 


Pearson, J. His Honor did not consider it material to be 
determined, whether McCauley received the $190 as the 
agent of Cheek or not. According tothe view we take of the 
case, this was a very material matter, and was, in fact, the 
point upon which the liability of Webb, as garnishee, de- 
pended. .If McCauley received the $190 as the agent of 
Cheek, then the debt of Putzell to Cheek was extinguished, 
and the $190 was the property of Cheek, which Webb was 
liable to be called upon to account for, at the instance of the 
plaintiff, who was a creditor of Cheek. If McCauley did not 
receive the $190 as the agent of Cheek, then the debt due by 
Putzell to Cheek was not extinguished, and remained as a 
subsisting debt, until Cheek did some act whereby to ratify 
and adopt the act of McCauley in receiving the money, so as 
to extinguish the debt and make the money his own. 

This principle is settled in Carroway v. Cox, Busb. Rep. 
173. If a debtor hands money to a third person, who promi- 
ses to hand it to the creditor, the right to the money does not 
vest in the creditor, so as to make it his property, until he is 
notified of the transaction and agrees to adopt the act of the 
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third person, in receiving the money, as his own act; whereby 
the debt is to be extinguished. 

There was error in giving judgment against Webb in the 
absence of proof that McCauley had received the $190 as the 
agent of Cheek. 


Per Curio. Judgment reversed. 





STATE vs. LORENZO D. CAIN. 


There is no error in a Judge refusing to state a conclusion of law upon a state of 
facts not established by the evidence in the cause. 


Inpicrment for Assautt and BAtrery, tried before his Honor 
Judge Dairy, at the Spring Term, 1855, of Bladen Superior 
Court. 

The violence was alleged to have been committed upon the 
person of Mary C. McDuttie, who was sworn in the case, and 
testified that she was spending the night with a female neigh- 
bor whose husband had gone from homes that some time in 
the night, after she had gone to bed and was asleep, she was 
waked up by the defendant—that he got upon the bed where 
she was lying and put his arms around her neck—that she 
told him to let her go, but he would not; she repeated her 
demand that he should let her go, but he still continued on the 
bed with his arm around her neck; and that this continued 
fur some five or ten minutes. 

The witness was asked by the defendant’s counsel, if she did 
not assent to his lying on the bed and putting his arms around 
herneck? She said that “she did not, but his putting his arm 
around her neck was against her will.” There was other evi- 
dence not material to be stated. There was also evidence of 
the good character of the witness. 

The defendant’s counsel asked his Ionor to instruct the jury 
“that if, from the evidence, they believed that Miss McDuffie 
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connived at the act of the defendant, or in any way consented 
thereto, or remained on the bed with the defendant and was 
not kept there by him, or if the defendant intended no insult 
or rudeness, that he was not guilty.” 

The Court told the jury that it was a question of credibility ; 
that the defendant’s counsel had contended that the witness 
had not told the truth ; that the least touching of the person 
of another in a rude, angry or insulting manner amounted, in 
law, to a battery; that if she consented to what was done, they 
should acquit; but if they believed the evidence of Miss 
McDuffie, the defendant was guilty. 

The defendant’s counsel excepted to the charge of the Court 
as well for refusing to instruct as asked, as for the instructions 
which he did give. 

Verdict of guilty. Judgment and appeal. 


Attorney General, for the State. 
MeDugald, for the defendant. 


Nasu, C. J. Two points are made in the defense: jirst, 
that the prosecutrix consented to the act of the defendant for’ 
which he is now indicted; and secondly, that the Court violated 
the aet of 1794 in the charge to the jury. The charge as re- 
quired was substantially given with the exception of the last 
clause. How the Court could be required to tell the jury that 
if the defendant intended no rudeness or insult, he was not 
guilty, in the absence of all evidence to show that such was 
the fact, is somewhat strange. His Honor’s charge was as fa- 
vorable to the defendant as it could have been. The case 
was one of mere credibility. 

The charge did not violate the act of 1794. The credibility 
of the State’s witness was impeached by the cross examina- 
tion: she denied that she assented to his lying on the bed, but 
that he put his arm around her neck against her will; that 
when he got upon the bed she wasasleep. The Judge in- 
structed the jury that if they believed the witness, the defen- 
dant was guilty; in other words, if they believed from her 
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testimony that the defendant committed the acts complained 
of, in the way the witness swore they were committed, that 
they amounted to an assault and battery. The act of Assem- 
bly forbids a Judge on the trial of a cause “ to give an opinion 
whether a fact is fully or sufficiently proved ;” but it does not 
forbid him to tell the jury if, from the evidence, they believe 
the fact to exist, what the law is upon the point and to apply 
the law to the facts; which is in substance what the Judge 
charged here. 


Per Curram. Judgment affirmed. 








MASON PARKER vs. JOHN DUNN. 


A covenant for quiet enjoyment of land is broken, if the covenantee is entered 
upon and dispossessed by one having superior title, though this entry is not 
made under process. 


Action of covenant, tried before his Honor Judge Bamey, 
at the Spring Term, 1855, of Montgomery Superior Court. 

Bartholomew Dunn was seized of a tract of land contain- 
ing 640 acres, of which he conveyed 300 to his son Thomas, 
by deed, dated 17th December, 1841; and 300 to his son John, 
by deed, bearing date 23d of February, 1542. 

It turns out that the deed to Thomas, includes 22 acres of 
the land described in John’s deed. 

Jolin sold to the plaintiff, by deed of bargain and sale, dated 
24th February, 1842, according to the description in his father’s 
deed to him; of course including the same 22 acres covered by 
Thomas’ deed, with the usual covenant for quiet enjoyment. 

Neither party had been in possession of the lapped part 
until after the plaintiff entered; then Thomas took possession 
of the lappage, and commenced cultivating it; upon which 
entry this action was brought. 

Upon this state of the facts, his Honor instructed the jury 
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that the plaintiff was entitled torecover. Defendant excepted. 
Verdict for the plaintiff. Judgment and appeal. 


No counsel appeared for the plaintiff. 
Kelly, for the defendant. 


Nasu, C. J. The opinion of the Court in Coble v. Well- 
born, 2 Dev. Rep. 388, is decisive of the question raised in this 
ease. A disturbance of the possession is a breach of a cove- 
nant for quiet enjoyment, if made by a person holding the 
superior title. Such a covenant does not guarantee the title— 
that a superior one is not in another, but that if it is, he will 
not disturb the covenantee’s possession. The case referred to, 
expressly states that an eviction may be with or without legal 
process ; no matter how made, if made undera superior title, it is 
sufficient. In the present case, the brothers, Thomas and John 
Dunn, claimed title under their father, who was the owner of 
the whole tract, of which the portions conveyed to the brothers 
were component parts. Thomas’ conveyance was the elder ; 
that to John lapped over that of Thomas, covering about twen- 
ty acres. Each brother took possession of the portion con- 
veyed to him, but neither was in the actual possession of the 
lappage. John conveyed to the plaintiff, with a covenant for 
quiet enjoyment. Subsequently, Thomas Dunn took actual 
possession of the part covered by both deeds. This was an 
eviction for which an ejectment might have been brought by 
the present plaintiff against Thomas. Dunn. It was, therefore, 
a breach of the covenant of quiet enjoyment, it being an ac- 
tual disturbance of the possession of the present plaintiff ; ; and 
we have seen from the case of Coble that the eviction need not 
be under legal process. Why bring an action in which the 
plaintiff knows he must be defeated? Why unnecessarily in- 
crease costs? It is sufficient if, upon the trial of the action 
upon the covenant, he is able to show that the eviction was 
under a superior title. Jere Thomas D&énn had the superior 
title. 


Per Curtam. Judgment affirmed. 
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THOMAS C. MOORE vs. HENRY C. FULLER. 


Interest, being an incident to a bond, cannot be recovered in a separate action 
for it alone after the principal of the bond has been paid. 


Tits was an action of pesr on a bond, bronght by appeal 
from a justice of the peace to the Superior Court of Rocking- 
ham, and there tried before his Ilonor Judge Dick, at the 
Spring Term, 1855, of that Court. 

The bond declared on was for $552, due the first day of May, 
1852, on the back of which was endorsed a credit in the fol- 
lowing words and figures, viz: “September 7th, 1852. Nee’d. 
of the within note five hundred and fifty dollars of the within 
note.” The plaintiff introduced a witness who testified that 
the parties came to his house on the day of the date of the 
above credit, and the bond and money were laid down before 
him, and he was requested to count the money and examine it. 
He did so, and found the amount to correspond with the prin- 
cipal. The plaintiff then called on the defendant for the inte- 
rest, which he refused to pay. After some conversation on the 
subject, it was agreed between the parties that the principal 
of the bond should be paid, and that they should refer the 
question to arbitration, whether defendant was liable to pay 
interest. Subsequently, one Ellington was agreed on as the 
arbitrator, who gave his award that the defendant was liable 
for the interest. The defendant still refusing to pay, the plain- 
tiff brought this suit by warrant. 

The defendant’s counsel asked the Court to charge the jury, 
that, in this action, if they were satisfied that at the date of 
the credit the defendant paid, and the plaintiff accepted the 
said sum of $550 in full of the principal of the said bond, he, 
the plaintiff, coald not recover anything for interest, whether 
the same accrued before or after the payment of the principal. 

His Ilonor declined giving the charge asked for, but in- 
structed the jury that on these facts the plaintiff was entitled 
to recover the interest that had accrued before the plaintiff re- 
ceived the principal. Defendant excepted, because his Jlonor 
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refused to give the instruction asked, and for error in the in- 
struction given. 
Verdict for the plaintiff. Judgment and appeal. 


‘Morehead, for the plaintiff. 
LT. Rufin, Jr., and J. LH. Bryan, for defendant. 


Nasu, C. J. In the eharge of his Honor, we think there is 
error, and that he ought to have charged as requested by the 
defendant’s counsel. The defendant was indebted to the plain- 
tiff by a bond for $550, which, after maturity, he paid to the 
plaintiff in discharge of the principal. The action is in debt, 
and the declaration on the bond.. The action cannot be sus- 
tained. we Pee 

The general principle is, that where the principal subject of 
aclaim is extinguished by the act of the plaintiff, or of the 
parties, all its incidents go with it. This, in an action of eject- 
ment, if the plaintiff, pending the suit, takes possession of the 
premises, upon the plea of the defendant or upon its being 
shown, the plaintiff will be non-suited, Johnston v. Swain, 
Busb. Rep. 335. So, in an action of detinue, if the plaintiff 
takes possession of the property claimed, he can recover no 
damages, for they are consequential upon the recovery of the 
thing sued for, Morgan v. Cone, 1 Dev. & Bat. Rep. 234. 
This is an action of debt on a bond to recover the interest, the 
principal having been paid by the defendant before the bring- 
ing of the action: by that payment, the bond was discharged, 
and by analogy to the cases referred to, the plaintiff cannot 
recover the interest, which is but an incident to the principal— 
the bond. A jury gives the interest in an action on a bond, 
by the way of damages, for the detention of the principal ; that 
being gone, every thing founded on it, must go with it, Dizon 
v. Parks and others, 1 Esp. Rep. 111. That was an action on 
a respondentia bond. The bond was payable twenty-one days 
after the arrival of the vessel at Canton, but if not then paid, 
there was reserved an increase of interest. The ship arrived 
at Canton, but the bond was not paid for three months after 
the expiration of the twenty-one days, when the principal and 
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interest, up to the twenty-one days was paid, the defendant 
refusing to pay the increased interest for the three months, for 
which the action was brought. Lord Kenyon ruled “that the 
plaintiff could not recover:” “If he had intended to demand 
the increased interest he ought not to have received the prin- 
cipal.” The same principle is stated in the case of Tillotson 
v. Preston, 3 Johns. Rep. 229, Pate v. Eddie, 15 Wend. 76, 
and in 8 Blackf. Rep. 328. 

When the principal was paid, the defendant, for some cause, 
refused to pay any interest, and it was agreed between the 
parties to refer that question to an arbitrator, who decided that 
the defendant should pay the interest. Le refused to stand to 
the award; this does not affect the question now before us; 
the plaintiff may have a cause of action against the defendant 
upon the award, but not upon the bond. 


Per Curram. Judgment reversed. Venire 
de novo awarded. 








ALEXANDER WATSON vs. PETER A. McEACHIN et al.* 


Where College buildings, the title of which is in the Trustees, are partly oceu- 
pied for College purposes by the students and teachers of the College, a Stew- 
ard who occupies another part of these buildings, without showing a lease, must 
be considered as the mere servant of the proprietors and liable to be expelled 
by force. 


Action of trespass, tried before his Honor Judge Person, 
at the Spring Term, 1855, of Robeson Superior Court. Pleas: 
General issue; and Justification. 

The plaintiff produced Dr. Smith as a witness who testified: 
“That the plaintiff was in the possession of a building in Robe- 
son county, known as “Floral College building;” that he had 





* The Chief Justice, from personal considerations, declined to take any part in 
this and the next following case. 
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beds and furniture of other kinds in the upper rooms of the 
building, and that he had the control and management of the 
rooms; that they had been occupied, and two of them were 
still occupied, as sleeping apartments, by the teachers at /Joral 
College, who boarded with the plaintiff about the 10th of Jan- 
uary, 1854, and the others were locked ; that the pupils made 
up their own beds and kept their rooms in order; that plain- 
tiff’s servants swept the passages, and that he saw them put- 
ting the beds, &c., in the rooms in the early part of the year. 
On that day, the plaintiff sent for the witness: he went to the 
building and saw beds and other furniture in the yard, and 
upon the stairs. Witness went up stairs and found there the 
defendants, Peter A. and Jesse, and some of the slaves of the 
defendants and two other persons. Defendant, Jesse, said wit- 
ness had not seen them break any door, but if he would wait 
a little he would ; whereupon he and McEachin proceeded to 
break open several doors, wrenched off several looking-glasses, 
and broke them; tore down window curtains and otherwise 
injured the furniture. Witness remonstrated, when defendant 
replied, “he would not take them away and we are able to 
pay for them. McEachin said if the plaintiff would wait till 
they got through, they would put him down also. Ile stated 
that some of the lower rooms of the building were used for 
recitation and other exercises of the College.” 

The same facts were proven in substance by other wit- 
nesses. 

The defendants then offered in justification, a proceeding had 
before a justice of the peace, and showed that under it the 
plaintiff had been put out of possession of the steward’s hall 
building, some days before, and that it was a separate build- 
ing from that called the College buildings; that they were 
trustees of Floral College, and had been appointed a commit- 
tee to take steps to get the plaintiff out of possession. A Mr. 
McInnis was called, who stated the lease of the plaintiff began 
on the first of January, 1853, and ended Ist of January, 1854. 

The proceedings before the magistrate are not set forth, be- 
cause it was conceded that they were irregular and invalid. 
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His Honor charged the jury that possession in the plaintiff 
was necessary to sustain his action—that there was evidence 
of a lease of the steward’s hall to the plaintiff, and that he 
went into possession by virtue of that lease, and if they were 
satisfied that the rooms, in which the alleged trespass was com- 
mitted, formed a part of the premises which were the subject 
of the contract with the trustees, and that contract was a lease 
for one year; that occupation of the rooms by the students 
and teachers, who were boarding with him, was the plaintiff's 
possession and not the possession of the trustees; that there 
might be two distinct possessions in the same building, and if 
the jury were satisfied that the plaintiff had the possession of 
the upper rooms, that although the defendants entered the 
lower rooms peaceably, and went up stairs under the cireum- 
stances stated by the witnesses, that did not deprive plaintiff 
of his possession ; that there was no evidence that the plain- 
tiff was occupying as the mere servant of the trustees; and 
that all the evidence on that point tended to show a lease, and 
that it was for the jury to say whether it was a lease, and 
whether it embraced the rooms where the trespass is alleged 
to have taken place. 

The Court further told the jury, that if they were not satis- 
fied that there was a lease, yet if they found that the plaintitf 
had the control and management of the rooms; that the fur- 
niture in them was his property; that two of them were occu- 
pied by his boarders, and that the others were locked and the 
keys in his possession, and that these had also been occupied 
by his boarders until a short time before, this would amount 
to a possession in the plaintiff which would enable him to sus- 
tain this action. 

His Honor charged also that the magistrate’s proceeding 
was not a justification. Defendant’s counsel excepted to this 
instruction. 

Verdict for the plaintiff. Judgment and appeal. 


Troy and Strange, for the plaintiff. 
Banks and McDugald, for the defendants. 
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Barrie, J. It is admitted by the counsel for the defendants 
that the proceedings on the inquisition for a forcible detainer, 
were not, on account of certain defects apparent therein, any 
justification for their act in turning the defendant out of the 
rooms in the Floral College building. But they contend that, 
in occupying those rooms, the plaintiff was the mere servant 
of the trustees of Floral College, under whose authority they 
acted, and that, therefore, they had a right to expel him from 
the rooms upon his refusal to leave them. The plaintiff in- 
sisted that he had rented the steward’s hall, attached to the 
College, and the upper rooms of the main College building 
itself; and that he had possession of them under his lease, which, 
as he contended, had not expired when the wrong complained of 
was committed by the defendants ; and that, at all events, even 
if his lease had expired or did not embrace the rooms in 
question, he was in the actual peaceable possession of them, 
and that consequently the defendants were guilty of a trespass 
in turning him out of them. His Honor instructed the jury 
that, in either view in which the plaintiff had presented his 
case, he was entitled to recover, and the propriety of those in- 
structions is brought before us upon the appeal of the de- 
fendants. 

The terms of the alleged lease are not very distinctly shown 
by the testimony which is set forth in the bill of exceptions, 
but that is not of much consequence in the determination of 
the case, because his Honor held that if the plaintiff had the 
control and management of the rooms, and the furniture in 
them was his property, and some of them were occupied by 
his boarders, and others were locked, and the keys in 
his possession, after having been recently occupied by his 
boarders, he had such possession of them as entitled him 
to maintain the action against the defendants. In this opinion 
of his Honor, it is assumed that the legal title of the College 
buildings was in the trustees of the College, of whom the de- 
fendants were a committee, and that they were in the actual 
occupation, for College purposes, of the lower rooms: under 
these circumstances, we cannot see how this case can be dis- 
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tinguished from that of the State v. Curtis, 4 Dev. & Bat. 222. 
That was a case where the proprietor of a school employed a 
person named Pope, as a steward and servant in the establish- 
ment, and assigned, for his lodging, rooms in a house situated 
within the curtilage, but not connected with the dwelling 
house of the proprietor by any common roof or covering, and 
for which lodging rooms the steward paid norent. The Court 
decided that the house occupied by the steward was not, in 
law, Ais dwelling house, but was the dwelling house of the 
proprietor of the school, and that no indictment would lie 
against the proprietor for an entry and expulsion of the stew- 
ard from such house, provided there was no injury to his per- 
son, or other breach of the peace. 

Now in the absence of any lease for the rooms in question 
in this case, the plaintiff must have occupied them as the mere 
servant or agent of the trustees, and he could not have any 
possession distinct from theirs. He could not, therefore, main- 
tain an action against them, or the defendants, as their commit- 
tee, for removing his furniture from the rooms after a demand 
and refusal to surrender them, provided they used no unne- 
cessary violence in doing it. He certainly has no right to 
complain of their breaking the doors of their own rooms. 

The subject is fully discussed in the case to which we have 
alluded, and we deem it unnecessary to repeat the reasons 
given for the decision. See also State v. Pridgen, 8 Ire. Rep. $4. 

Our conclusion, then, is that his Honor erred in the latter 
part, at least, of the instructions which he gave the jury, and 
for this there must be a venire de novo. 


Per Curiam. Judgment reversed. 








ALEXANDER WATSON rs. TRUSTEES OF FLORAL COLLEGE. 


In inquisitions under the statutes of forcible entry and detainer, it is a general 
rule to award writs of re-restitution upon quashing the proceedings, and the 
courts, upon a motion for this purpose, will not suffer.the merits of the contro- 

versy to be examined into. 
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But this writ is not demandable ex rigore juris, and where the case itself shows 
that its issuing would work manifest cppression and injustice, it will be refused. 


Nxcorvart directed to certain justices of Robeson to bring 
up the proceedings of an inquisition, under the statutes of for- 
cible detainer. AtaSpecial Term of Robeson Superior Court, 
May, 1855, his Ilonor Judge Person presiding, the matter 
was bronght up for consideration. 

‘Counsel of the plaintiff in the Superior Court moved to 
quash the proceedings below, on account of irregularity ; which 
motion was allowed, and the proceedings ordered to be quashed. 

The same counsel moved for a writ of re-restitution for the 
purpose of replacing the plaintiff (the defendant below,) in pos- 
session of the College buildings: this motion was opposed by 
the defendants’ counsel, but allowed by the court; from which 
orders an appeal was taken by the defendants to this court. 
The defendants’ counsel in this court withdrew their opposition 
to the motion to guash, but insisted that the writ of re-restitu- 
tion should not have been awarded. The facts upon which 
the opinion of the court is based, sufticiently appear from the 
opinion. 


Strange and Troy, for plaintiff. 
Banks and MeDugald, for defendants. 


Barritr, J. The present defendants, on the 3rd day of Jan- 
uary, 1854, instituted proceedings, before a single magistrate, 
against the present plaintiff for a forcible detainer of a build- 
ing called “Steward’s hall” of Floral College, and on the 6th 
day of the same month, an inquisition was taken in which the 
jury found the defendant therein guilty of a forcible detainer, 
as charged against him, and thereupon he was put out of, and 
the present defendants put into, possession of the building in 
question, under a writ for that purpose. Ile subsequently ap- 
plied, by petition, to a Judge of the Superior Court for a writ 
of J2ecordari to have the proceeding removed to the Superior. 
Court of Law, for the County of Robeson, with a view to have 
them quashed for irregularity and illegality. 
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In his petition, the present plaintiff stated that “on the 1st 
day of January, A. D. 1853, he rented the said Steward’s hall 
from the trustees of Floral College, and had continued in the 
peaceable possession of the same until the 6th day of January, 
A. D. 1854, when” certain of the trustees of said College vio- 
lently, foreibly and unlawfully dispossessed him. The petition 
then stated that the inquisition did not find that the present 
defendants “ had either a fee simple, a free-hold, or a term for 
years, or any estate in the premises” of which the petitioner 
was dispossessed. 

Upon the return of the writ of recordar?, it appeared that 
the inquisition contained, among other facts proved, that the 
present plaintiff had taken possession of the Steward’s hall in 
question, under a lease for one year, commencing on the Ist 
day of January, A. D. 1853, and ending on the Ist day of 
January, A. D. 1854; and that after his said lease had expired, 
he forcibly and unlawfully withheld the possession from the 
present defendants; but it did not set forth what estate the said 
defendants had in the premises. Upon the cause coming on, 
upon a motion to quash the proceedings, and thereupon to 
award to the petitioner a writ of re-restitution, his Llonor, 
Judge Person, at a Special Term of the court, held in May 
last, ordered the proceedings to be quashed, and that a writ of 
re-restitution should issue, from which orders the defendants 
appealed. 

The counsel for the defendants have, in this Court, aban- 
doned their opposition to the motion for quashing the proceed- 
ings before the magistrate. It is admitted that for the defects 
in the inquisition of the jury, pointed out in the plaintiff’s pe- 
tition for a recordari, it cannot be sustained, Jli(chell v. L’lem- 
tng, 3 Ire. Rep. 123. But they insist that the plaintiff is not 
entitled to a writ of re-restitution, because it appears that the 
plaintiff has not now, and had not, when he was turned out of 
the Steward’s hall, any right to the possession thereof; that 
the inquisition found expressly that he had a lease for one 
year only, and that it had expired when he was evicted; they 
insist that he did not deny it in his petition, nor indeed show 
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therein that he had anything more than a bare tenancy at suf- 
ferance, and that the writ prayed for, is one, not of, right, and, 
therefore, ought not to be granted, where it is manifest that it 
would be unjust and oppressive to the other party. In sup- 
port of their position, the counsel have referred us to 1 Hawk. 
Pl. Cr., Bk. 1, ch. 28, see. 64, in which it is said that “ neither 
can a defendant in any case whatsoever, ev r/gore juris, de- 
mand a restitution, either upon the quashing of the indictment, 
or a verdict for him on a traverse thereof, &c.; for the power 
of granting a restitution is vested inthe King’s Bench only by 
an equitable construction of the general words of the Statutes, 
and is not expressly given by those Statutes, and is never 
made use of by that Court, but when, upon consideration of 
the whole circumstances of the case, the defendant shall ap- 
pear to have some right to the tenements, the possession whereof 
be lost by the restitution granted tothe prosecutor.” See also 
1 Russ. on Crimes, 293, and the cases cited by Mr. Hawkins as 
authority for the extract which we have made from his work. 
In opposition to the argument made for the defendants, the 
plaintiffs counsel contend, that when the proceedings on an 
inquisition for a forcible entry and detainer, or for a forcible 
detainer alone, have been quashed for irregularity, it follows, 
as a matter of course, that the defendant therein must be re- 
stored, by a writ of re-restitution, to the possession of the prem- 
ises of which it is ascertained he has been illegally deprived ; 
and for this they cite the following cases as authority: Jee v. 
Jones, 1 Strange’s Rep. 474. Zhe Aing v. Wilson, 3 Adol. 
and Ell., 817, (80 Eng. C. L. Rep. 228—238,) and Dlitehell v. 
Fleming, 3 Ire. Rep. 123. 

The first of these cases is so very shortly reported, that all 
we can learn from it is, that the conviction was quashed for a 
mere technical error, and upon a motion for a writ of re-resti- 
tution, it was suggested that the lease of the defendant had 
expired during the litigation, and the court refused to enquire 
into it, saying “that they had no discretionary power in the 
case, but were bound to award restitution on quashing the 
conviction.” In Zhe King v. Wilson, the conviction by the 
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magistrates was quashed on the most substantial grounds, one 
of which was, that it did not appear that the defendant was 
summoned, or had otherwise an opportunity to defend him- 
self; and a subsequent inquisition by a jury was also set aside 
as being founded and dependent upon the conviction. A writ 
of re-restitution was prayed, and being opposed, the court said, 
“on looking into the authorities, we find that the court has 
been in the habit of awarding that, when it has quashed the 
conviction for a forcible entry; otherwise the whole proceed- 
ing here, would be nugatory ; and the practice is said to have 
grown out of an equitable construction of the Statutes. It 
has been said that the court will not do this unless the party 
unlawfully dispossessed should appear to have title to the 
premises; a most inconvenient enquiry upon affidavit, and a 
course full of danger to the public peace, as protecting the 
execution of a lawful sentence.” 

The case of Mitchell v. Fleming, decided in this state, 
that the proceedings were quashed because the inquisition 
was defective in not finding of what estate, in the land, the 
prosecutrix was seized or possessed. The motion to quash 
was resisted, but that being done, the order for the writ of 
re-restitution seems not to have been opposed, but to have 
passed sub silentio. In that case, too, it appeared from the 
proceedings that Mitchell, the person convicted, claimed to 
have entered under a lease which, he alleged, was unexpired 
at the time of the inquisition. 

Irom these cases, we are satisfied that the general rule has 
been to grant the writ of re-restitution upon quashing the pro- 
ceedings on a conviction under the statutes of forcible entry 
and detainer; and that the court will not suffer the merits of 
the controversy to be gone into and examined upon affidavits. 
But we are equally satisfied, that the writ is not demandable, 
exrigore juris. That it is not so demandable, follows as a 
necessary consequence, from the cause and manner of its ori- 
gin. It is not given by the express words of the statutes, but 
by an equitable construction of them. Surely it is not a 
principle of equity to do that, which will, in the particular 
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case, be manifestly oppressive and unjust. Of such oppres- 
sion and injustice a stronger instance, than the one we have 
now under consideration, can hardly be imagined. The de- 
fendants, as trustees of a literary institution, had, as they al- 
leged, leased the Steward’s hall to the plaintiff for one year 
only, upon the expiration of which he refused to deliver up 
the hall, detaining it unlawfully and by force. They, there- 
upon, institute proceedings against him under the statute, for 
a forcible detainer, and a verdict of guilty is rendered against 
him by ajury. But the inquisition failed to set forth the 
estate which the trustees had in the premises, which is the 
only error of which he particularly complains. The plaintiff 
applied for a writ of recordari for the purpose of having the 
proceedings on the inquisition removed to the Superior Court 
of Law, and there quashed for the defects above stated. But, 
in his petition, he does not deny the defendants’ allegation 
that he had entered into the Steward’s hall, under a lease for 
one year only, and that, at the time of his conviction, his lease 
had expired. On the contrary, he states, merely, that he en- 
tered under a lease, and was in the peaceable possession of 
the premises until he was violently, forcibly and unlawfully 
dispossessed, without giving him any notice to quit. Le does 
not say whether his lease was for years or at will; and yet he 
now asks that the institution, of which the defendants have 
charge, as trustees, shall be thrown into confusion by putting 
him into possession of one of their buildings, to which, it is 
apparent to us, he has no right. There would be no equity in 
such a course, and we cannot adopt it. The order for quash- 
ing the proceedings, on the inquisition, must be affirmed, but 
that, for awarding the writ of re-restitution, must be reversed ; 
all which must be certified as the law directs. The plaintiff 
must pay the costs of the appeal to this Court, as the judgment 
has been reversed in part. See Satterwhite v. Carson, 3 Ire. 
Rep. 549. JZarris v. Lee, 1 Jones’ Rep. 225. 


Per Curio. Judgment reversed. 
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STATE TO USE OF JACOB SHUSTER AND WIFE MIRANDA vz. E. 
H. PERKINS, et al. 


The plea of former judgment contains an averment that it is fur the same cause 
of action, and between the same parties: a judgment, therefore, against one of 
several obligors, to a joint and several bond, is no bar to an action against other 
obligors on the same bond, and not even a bar in favor of the one against whom 
a former judgment was rendered, if he join in a plea with those not formerly 


sued. 


Action of pesr on a guardian bond, tried before his Honor 
Judge Person, at the Spring Term, 1855, of Pasquotank Su- 
perior Court. 

The plaintiff declared against E. II. Perkins, N.S. Perkins, 
and J. II. Pool, adm’r. of Wilson, on the official bond of Per- 
kins, the guardian, which is in the usual form, and assigned as 
breaches thereof, the failure and neglect of Perkins to improve 
and maintain in repair his ward’s lands, and suffering the same 
with the buildings thereon, to fall into decay and dilapidation. 

The defendants pleaded, “conditions performed and not 
broken—former judgment—accord and satisfaction.” 

The defendant, to sustain his plea of former judgment, 
showed a record of the County Court of Pasquotank, setting 
forth a suit, &e., as follows, viz: “State to use of M. Taft, jr. 
Guardian, against Edmund I. Perkins—Debt. Report made 
and confirmed and judg’t. accordingly for $1330 16, with int. 
on $1053 88, from Sept. 1847, and on $277 28, from Jan’y. 
1848, if not then paid. Clerk allowed $30 for report. Each 
party to pay one-half cost of report. ‘Sept. 20, 47. Receiv- 
ed from E. Lf. Perkins payment in full for this judgment. KR. 
Bh. Creecy.” 

This testimony was objected to by pl'tff. but received by his 
IIonor. Plaintiff excepted. 

Plaintiff offered to show that the damages now sought to be 
recovered were not included in the report and judgment there- 
upon, set out in the transcript. This evidence was objected 
to and ruled out by the Court. Exception by plaintiff. 

The Court having intimated an opinion that the plea of former 
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judgment was a bar to the present suit, and that the action 
could not be sustained, the plaintiff submitted to a non-suit, 
and appealed. 


Smith, for plaintiff. 
Pool, for defendant. 


Pearson, J. The plea of “ former judgment” contains an 
averment, that it was for the same cause of action and between 
the same parties. The judgment relied on to support the plea 
in this case, assuming it to be fur the same cause of action, is 
against Perkins alone; so the averment, that it was between 
the same parties, is not proven. 

A judgment against one of the obligors, in a joint and seve- 
ral bond, is no bar to an action against another obligor, and 
the obligee is at liberty to go on and take judgments against 
all of the obligors. 

Perhaps the defendant, Perkins, might have supported a 
several plea of “ former judgment” against him; but here, the 
plea is joint, and the former judgment was not between the 
same parties. 

‘* Accord and satisfuction’’ differs from the plea of 
“former judgment” in this: the one avers a former judg- 
ment, between the same parties for the same cause of action, 
and relies on that fact as an estoppel of record; the other 
avers a judgment for the same cause of action, and that the 
judgment has been fully paid off and discharged, whereby 
the cause of action has been extinguished without reference 
to the parties. 

Whether upon the trial of the issue, taken upon the plea of 
“accord and satisfaction,” the plaintiff was not at liberty to 
show that the cause of action, or breach assigned in the former 
suit, was for monies received, whereas the breach, now assigned, 
was for negelect on the part of the guardian to keep the plan- 
tation of the ward in repair, we are not now at liberty to de- 
cide; because as there was error in regard to the first point, 
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the plaintiff is, on that ground, entitled to a venire de novo, 
and a decision of the second is not called for. 


Per Curiam. Judgment reversed. 





JOSIAH COWLES, ADM’R. rs THOMAS ROWLAND. 


Where one of two administrators covenants that a certain slave ‘ belongs to him, 
and that the sole right of the said slave is in him as the administrator of A,” 
it is no breach of the covenant that the title of the slave is in the two ad- 
niinistrators. 

Where an administrator of an estate, in order to get possession of the assets, 
makes a covenant with one found in possession of a slave, that the slave is his 
as administrator, in a suit on this covenant, the next of kin of the intestate are 
not liable for any part of the costs, and are not, on that account, disqualified 
to testify in his behalf, as they were in no wise liable for breaches of his per- 


sonal covenant. 


Action of covenant, tried before his Ilonor Judge Dicx, at 
the Spring Term, 1855,.of Forsyth Superior Court. 

The plaintiff declared on the following covenant: “State of 
North Carolina, Surry County, August 2nd, 1842. This is to 
certify that I, Thomas Rowland, did find in the possession of 
Philip Holeomb a negro woman by the name of Mary, form- 
erly the property of Mary Rowland, dee’d., and the said ne- 
gro Mary now belongs to him: and the sole right of said Mary 
isin him as administrator of Mary Rowland, dec’d., and no 
other person; and if the said right proves not to be se, the 
said Thomas Rowland agrees to deliver the said negro Mary 
and increase, to the said Holcomb, or his order, or pay the value 
of said negro to the said Holeomb, his heirs or assigns: the 
above given under my hand and seal, this the day and date 
above written. 

(Signed) Tuomas Row ann, [seaz.] 


his 
Witness, Wm. X Mony. 
mark. 
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The plaintiff assigned the following breaches: 

ist. That the sole title was not in the covenantor, for that 
there was a co-administrator with the defendant on the estate 
of Mary Rowland, who had a joint interest with the defendant, 
to wit, on Thomas Rowland, Sen’r. 

2nd. That at the time of the execution of this covenant, 
the title was in the plaintiff’s intestate, Philip Holcomb. 

3rd. That some time after the defendant got possession of 
the slave Mary, she was taken out of his possession, by the 
children of Edith Mann, and that one or more law-suits were 
commenced, and, after several years’ litigation, were compro- 
mised by the parties, the slave and her offspring sold, and 
the money arising from the sale, divided between the parties 
to the suit. 

To establish the first breach, plaintiff introduced proof of 
letters of administration by the County Court of Montgomery 
County, to Thomas Rowland, Sen’r., and that he was alive at 
the date of the covenant, living in the State of Tennessee. 

On the second breach, the plaintiff read in evidence a deed 
of conveyance, made by Mary Rowland, on 29th of June, 
1839, to her daughter Edith Mann, for the slave in question ; 
also a deed for the same from her to her son, Rowland Mann, 
dated 11th,of November, 1841; also, a deed for the same, from 
him to Philip Holeomb, dated 14th of November, 1841. 

On the third breach assigned, the plaintiff offered evidence 
of suits, brought by defendant against some of the children of 
Edith Mann, who asserted title to the slaves, which were com- 
promised by the parties, the slaves sold, and that the money 
was divided between the parties. 

The defendant offered testimony to show that the deed from 
Mary Rowland to Edith Mann, for the want of mental capa- 
city in the bargainor, was void, 

The defendant further offered in evidence a deed for the 
same slave, from Edith Mann, to himself and Thomas Rowland, 
Sen’r., administrators of Mary Rowland, dated 4th of March, 
1840, releasing to them all her right in the slave in question. 

There was evidence, also, that Thomas Rowland, Sen’r., de- 
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fendant’s co-administrator, lived in the State of Tennessee 
when these letters were taken out, had resided there ever since, 
and had never interfered in the management of the property 
of Mrs. Rowland. 

Mach testimony was offered by both parties as to the men- 
tal capacity of Mary Rowland. 

On the part of the plaintiff, it was alleged that the deed 
from Edith Mann to the defendant and Thomas Rowland, Sen’r., 
was void, because the said Edith did not know the contents of 
the deed when she signed it, and evidence to that effect was 
heard. 

Among the witnesses offered by the defendant, were two of 
the grand-sons of Mary Rowland, whose father was dead, and 
who were interested in the estate of Mary Rowland. These 
witnesses executed releases to the defendant. The plaintiff 
still objected, as they were liable for costs, but they were ad- 
mitted ; for this plaintiff excepted 

The Court charged the jury, that their first inquiry was as 
to the validity of the instrument executed by Mary Rowland 
to Edith Mann; and if they shouid believe that Mrs. Rowland 
had not capacity to make a valid instrument, they should find 
for the defendant as the title to the slave still remained in her 
and passed to her representatives, so that, in that case, there 
would be no breach. 

3ut if they should find that Mary Rowland had capacity to 
make the instruwent, then the next enquiry would be, as to 
the deed made by Edith Mann to the administrators ; and as to 
this, his Llonor charged, that, if Edith Mann did not know the 
contents of the paper, or that she was imposed on by false 
representations, and executed one paper, when she thought she 


was executing another, they should find for the plaintiff, and 
give him damages for the value of the slaves in controversy ; 
vtherwise they should find for the defendant. 

The Court further charged the jury that the point of enquiry 
between the parties was this: at the date of the covenant, on 
the 2nd of August, 1842, was the title to the slave in question, 
in the personal representatives of Mary Rowland, deceased ¢ 
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[f it was, there was no breach, although at that time the co- 
administrator of defendant was living. Nor wasthere a breach 
of the covenant although the defendant compromised his suits 
with the children of Edith Mann. Plaintiff’s counsel excepted 
to this charge. 

Verdict for defendant. Judgment and appeal. 


Gilmer and Miller, for the plaintiff. 
Morehead, for the defendant. 


Pearson, J. There is no error. We concur in the view 
taken of the case by his Ilonor, and believe the several points 
made, were correctly decided for the reasons given by him. 

In regard to the question of evidence, the witnesses were, 
in no event, liable for any part of the costs. The action was 
against the defendant individually, upon a covenant made by 
him, after the death of the intestate; so, the witnesses had no. 
such “direct legal and certain interest” as rendered them in- 


competent. 


Per Curiam. Judgment affirmed. 





DOE ON DEM. OF WILLIAM GAUSE vs. CHURCHILL PERKINS. 


A marked line of another tract, which can be established by its memorials when 
called for in a conveyance, must be run to, disregarding distance: but where 
such memorials cannot be established and there is no sufficient proof to estab- 
lish it, theNact, that in the original survey, the surveyor ran to a given point 
near the plantation fence of the tract named, is no reason why course and dis- 


tance shall be disregarded, and that point again recognised. 


Action of rsecrMent, tried before his Honor Judge Battey, 
at the last Term of Brunswick Superior Court. 

The controversy in this case turns upon the following de- 
scription in a deed, dated 23rd of February, 1819, from James 
Cheers, to the lessor of the plaintiff, viz: “Beginning at a 
light-wood tree” (which is established at A in the diagram,) 
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“running North 2 degrees West 172 poles to a pine,” (estab- 
lished at B,) “thence West 300 poles to ‘a stake ‘in Bogey’s 
branch,’ ” (established at C,) “thence South across the swamp 
to the mouth of Bull-branch 175 poles to William Gause’s 
line to a stake; thence East 300 poles to the beginning.” 


[DiAGRAM.] 








C ae B 
ar 
I 
= 'D Bogy Branch. 
4) 
= || 
a ieetaniesiiteans | 
G —S = 
Ps . 
“— 
a 
Pd 
2 <_Old Fence, 
| _ Gause’s House. 
oo) 


The lessor of the plaintiff called one Thomas F. Gause, who 
stated that he was one of the chain-carriers when the original 
survey of the Cheers tract was made: William Ganse was 
living on a tract of Jand near E: that there was a house upon 
the land surrounded bv a field, which was fenced in, and that 
William Gause owned no other land in that neighborhood ; 
that when the surveyor was making his survey, he ran from 
C across the swamp to the mouth of Ball-branch D, then up 
Bull-branch, about a sonth course, to a point a little west of 
the field in which William Gause was then living, in a line 
with the fence which ran on the north side of the field at the 
edge of a pond, where he planted a stake, E. We further 
proved that he was with John Phelps, the surveyor, when he 


‘made the survey in this case, and pointed out to him where the 


fence, on the north side of the Ganse field, stood at the time 
of the original survey, and they found there were some traces 
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of the old fence, and where he placed a stake. On cross ex- 
amination, he stated that there are not now, and were not then, 
any known or marked lines or corners on the tract on which 
William Gause lived in 1818. 

John Phelps, the surveyor, was then introduced: he stated 
he made the survey in the case, and made the plat annexed : 
that, after running across the swamp to D, he ran to the point 
showed hii by the witness Gause, where he said he had placed 
a stake, not far from a pond: that the witness Gause pointed 
out where the old fence had been, and he saw some traces of 
it still remaining: he said that the point to which he ran, 
which is at E on the diagram, is on a line with the old fence. 
IIe further stated, that he saw no marked trees or corners of 
the tract where Wm. Gause lived; that the distance called for 
in the deed, from D, gave out 170 poles short of E, terminating 
about G; that the course from that point to the beginning at 
A, is east, whereas the course from E to A is north of east. 

Ilis Honor charged the jury that, as the witness for the 
plaintiff could not point out the Wm. Gause line in locating 
the grant to Cheers, they must stop at the point where the dis- 
tance gave out, although a witness stated where the line was 
actually run at the time of the original survey, and where he 
planted a stake as a corner thereof. Plaintiff excepted. 

Verdict for the defendant. Judgment and appeal. 


Strange, for plaintiff. 
No counsel for defendant. 


Nasu, C. J. The controversy in this case, turns entirely 
upon the termination of the third line of the conveyance from 
Cheers to the plaintiff. The call in that deed for the third line, 
is “thence south, across the swamp to the mouth of Bull- 
branch, one hundred and seventy-five poles, to William Gause’s 
line.” The closing line is, then east three hundred poles to 
the beginning. The second line of the Cheers deed and Bull- 
branch, for the purposes of this case, are ascertained, and the 
question is, where is the terminus of the third line?—is it 
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where the distance, called for in the deed, gives out, or is the 
line to be continued to the letter E in the diagram? The dis- 
tance gives out where that line leaves Bull-branch, and to go 
to EK extends it one hundred and seventy poles further than the 
eall of the deed. ‘The plaintiff insists he is entitled to go to 
FE, because William Gause lived in a field designated in the 
plot, and had a fence around it. 

It was in evidence, by the surveyor, that when he ran this 
third line, Thomas I. Gause, who was one of the chain-car- 
riers when the Cheers tract was originally surveyed, pointed 
out the terminus at the letter E, and also the place where an 
old fence stood, enclosing the field where William Gause lived. 
The surveyor further testified that there was no marked line 
of William Gause to be found, either in running from the 
point where the distance gave out, or from the latter to E; 
nor was there any line marked from E to the beginning. Ie 
further stated that, in running from the point where the call 
of the deed gave out, the course to the beginning was due 
east as called for, but that, in running from KE, the course to 
get home was north-east. 

Upon the point, as to the terminus of the third line, his 
Honor instructed the jury “that, as the witnesses could not 
point out the William Gause line, in locating the grant to 
James Cheers, they must stop at the point at which the dis- 
tance gave out, although the witness stated where the line was 
actually run at the time the original survey was made, and 
where the stake was planted.” In this opinion we concur. 

Very few subjects have occupied more of the time of our 
Courts, or been more carefully examined than that of bound- 
ary. Connected with the possession of tle most valuable por- 
tion of property, the establishment of fixed principles, where- 
by disputes concerning the ownership of land might be, in part, 
governed and controlled, became at an early day, in the settle- 
ment of the country, a matter of great importance. In the 
administration of justice on this subject, our Courts were com- 
pelled, in many instances, to depart from the rules of the com- 
mon law, and to build up a system suited to the situation of 
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the country. Among these rules or principles are the follow- 
ing: Natural objects of a permanent kind, called for in a grant 
or deed, will control both course and distance, ——— v. Leat- 
tie, 1 Ilayw. 376. Where a junior grant or deed calls for a 
line of an elder grant or deed, the line shall be extended to 
it, regardless of the distance or course, provided the lines be 
sufficiently established, Cherry v. Slade, 3 Murph. 82. But if 
they were not marked, then the call should be disregarded and 
the course and distance pursued, Carson v. Burnett, 1 Dev. & 
Dat. 516, Peed v. Shenek, 2 Dev. 415. The terminus of a line 
must be either the distance called for in the conveyance, or 
sonie permanent monument, which will eidure for years, the 
establishment of which was cotemporaneous with the execu- 
tion of the deed. <A stake is not such a monument, and evi- 
dence of its being made and fixed at the time the land was sur- 
veyed, is not admissible to control the course and distance, 3 
Dev. 65, Shenck v. Léecd. The distance called for in a deed, 
must govern, unless there be some other description, less liable 
to mistake, to govern it, Avssam v. Gaylord, Busbee 116. 
These are some of the rules or principles governing questions 
of boundary. The deed from Gause to the plaintiff calls for 
no natural object as a boundary after passing Bull-branch ; 
the third line, the terminus of which is the point in dispute, 
calls for a course and distance to Gause’s line to a stake. 
Ilere there is something which, if it existed, would control the 
course and distance, but it is not shown that that line ever ex- 
isted. Thomas I. Gause, a chain-carrier, in locating and sur- 
veying the Cheers grant, states that the line was actually run 
from Bull-branch to the point designated in the diagram, and 
that at that time William Gause was living in the field where 
the stake was planted, but he does not say that a single tree 
was marked, and the surveyor states that he discovered no 
lines either on the line, after leaving Bull-branch, or in run- 
ning from E to the beginning; he further states that he ran 
the line from Bull-branch to the spot, at which the other wit- 
ness stated was the place where the stake was planted in the 
original survey. If that line had been marked, in the original 
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survey, it would have controlled the course and distance, pro- 
vided the line of Gause, which was called for as its terminus, 
could have been established :—but in the absence of any natu- 
ral boundary, or marked line in the establishment of the Gause 
line, there is nothing to control the course and distance. But 
there is another consideration, the call for the fourth, or home 
line is, from the termination of the third line, east to the begin- 
ning ; the surveyor states that running from the point where 
the distance gave out, to the beginning, answers to the call in 
the grant, while running from E tke course is north-east. 
There is no evidence that William Gause owned any land 
above the east line. 
There is no error, and the judgment is affirmed. 


Per Crrram. Judgment aflirmed. 





DAVID RAY, ADM’R. vrs. JOHN IVOR McMILLAN, 


A promise to endorse a note held on a third person, which had been sold to the 
promisee at less than the sum called for in its face, is founded on an usurious 


consideration, and, therefore, cannot be enforced. 


Tuts was an action of asstmpsit for the breach of a contract, 
tried before his Ilonor Judge Bairry, at the Spring Term, 
1855, of Cumberland Superior Court. 

The contract alleged in the plaintiff’s declaration avas, that 
the defendant had agreed with plaintiff’s intestate to endorse 
a note made payable to him, (the defendant,) six months after 
Sth of August, 1848, by John 8. Pearson, for the sum of $540, 
and on demand had refused to do so. It is admitted by the 
counsel that John 8. Pearson was in good eredit in 1848, but 
died insolvent in April, 1849. 

_ A letter from the defendant to the plaintiff’s intestate, dated 
5th of September, 1848, was adduced in evidence, the body ot 
which requests the person to whom it is addressed (Mr. Fuller's 
agent,) to send him a sum of money by the next mail, but does 
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not state on what account the money was to be sent, to which 
letter there is the following postscript : 

“N. LB. I forgot, as L was in such haste when [ sent you 
the note, to endorse or transfer it, but will do so at any time; 
let not that be any objection to it at this time.” (Signed by the 
defendant.) 

The defense relied on by the defendant was, that the agree- 
ment alleged by the plaintiff, was usurious and void, and to 
establish that position, he read the following letter from plain- 
tiff’s intestate (Fuller,) to the defendant, dated 31st May, 1849: 

* Yours is at hand, and contents noted. I herewith handa 
statement as [ understood the matter : 


Note on Campbell, due 6th of January, 1847, $100 

Int. 2 years and 5 mo’s. 14 50 
114 50 

dis’ct. off of note, 15 per cent. 17 17 


S97 23 

The note of $500, of which you speak as being due Ist De- 
cember next, would be at a discount of 16%: say $417 cash 
fur it: your endorsement in each case would be required. It 
is true as to the Pearson note, but that did not have a long 
time to run, and Pearson being here made some difference, 
although it is not vet paid: yet at that time it was looked 
upon as good when due: besides money at this time is better 
than it was then; [am buying paper at 20 per ct. here, tho’ 
not in as large suns as $500.” (Signed by plaintiff’s intestate.) 

His Honor charged the jury that, if Fuller took the note 
from the defendant, at an amount less than the sum named in 
the face thereof, then the promise on the part of the defendant, 
to endorse the same was void, because founded on an usurious 
consideration, and plaintiff could not recover. 

The plaintiff’s counsel asked the Court to charge the jury 
that “there was no evidence of any usurious consideration,” 
but his Honor refused so to charge, and instructed them that 
there was some evidence to that effect. Plaintiff excepted. 

Verdict for the defendant. Judgment and appeal. 
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Winslow, for plaintiff. 
Shepherd, tor defendant. 


Barrir, J. We concur in the opinion of the presiding 
Judge upon all the points made in the Court below. If the 
transaction was, as the defendant alleges, that the plaintiff’s 
intestate took Pearson’s note at a discount, then the contract 
made by the defendant to endorse it, was, as between him and 
the intestate, founded upon an usurious consideration. The 
note bore interest from its date, and the taking it at any dis- 
count, made it a loan between the parties at a rate of interest 
greater than that which the statute allows. This is fully estab- 
lished by the ease of Collier v. Neville, 3 Dev. Rep. 30. But 
the plaintiff’s counsel contends that a contract, though for a 
loan at a greater rate of interest than six per cent. is not usu- 
rious unless there be a corrupt intent to violate the law, which 
is a question of fact to be submitted to the jury, and which, 
therefore, it is error for the Judge to decide, ana for this he 
relies upon the case of Averr v. Davidson, 13 Ire. Rep. 454. 

It is true that when the excess of interest may have been 
taken, because of a mistake in a matter of fact, as, for in- 
stance, upon an erroneous calculation, there the testimony 
must be submitted to a jury, for them to find how the fact was— 
whether there was, in truth, a mistake or a usurious taking 
by design. This, and nothing more, was the decision in Jverr 
v. Davidson. But where the contract is for the discount of a 
bill or note, at a rate exceeding that fixed upon by the statute, 
it is of itself, and in law, an usurions loan. 

The difference between the two cases is thus expressed in 
the ease of Collier v. Neville. “It is said, non constat, that 
these parties knew the endorsers were bound thereby, without 
which there was no corruption. It is to be taken they knew 
it, and that the endorsement expresses their contract until the 
contrary, as a mistake in the writing, or the like, be shown. 
If a person misconstrue the statute or the law, he must abide 
by his error. If he mistake the fact, as the amount reserved, 
he may show it. But here, there was no attempt to show even 
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a misapprehension of the liability created by the endorse- 
ment.” So, in the case now before us, there was no attempt 
to show any mistake in fact. 

But the plaintiff’s counsel contends that there was no evi- 
dence to prove an usurious discount. In that we think he is 
mistaken. The letter from the plaintiff’s intestate to the de- 
fendant, which form a part of the statement of the case, affords 
more than a mere conjecture that the Pearson note was taken 
at a discount. It was manifestly written in reply to one from 
the defendant, relative to the terms upon which the plaintiff's 
intestate would buy certain notes which the defendant wished 
to dispose of. The terms stated were not so favorable as those 
upon which the Pearson note had been bought, and the reason 
assigned was, that the latter had not so long a time to run as 
the $500 note spoken of, and that the maker resided in the 
same town with the intestate; with this additional reason, that 
“money at this time is better than it was then.” The jury 
were, in our opinion, fully justified in finding, from this testi- 
mony, that the Pearson note was taken at a discount, and any 
discount was, as between the parties, greater than the law 
allowed. 

Supposing that the contract for the endorsement was founded 
upon an. usurious consideration, as between the parties, the 
plaintiff’s counsel still contends that it was not usurious as be- 
tween the intestate and Pearson, the maker of the note, and 
that he had a right to insist on its performance to enable him 
to sue the maker in his own name. It is true that if the en- 
dorsement had been made, the case of Collier v. Neville shows 
that the maker could not have availed himself of the defense 
of the usury committed by the endorser and endorsee. It 
does not follow from this, however, that the plaintiff can sus- 
tain an action for damages for the non-performance of the 
contract. To allow him to do so, would not only violate the 
maxim that ex turpi contractu non oritur actio, but enable him 
to recover in this way what he could not have recovered in a 
suit on the endorsement, had one been made. It is certainly 
going far enough to hold, as was done in the case referred to, 
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that an endorsee, claiming through an usurious endorsement 
may sue the maker and recover the full amount of the note. 
No authority has been cited to show that an action of any kind 
can be sustained against the party to the illegal contract, and 
we do not feel at liberty to set the first precedent. 


Per Curram. Judgment affirmed. 








JAMES MAYO vs. WM. H. WHITSON AND ABNER PEARCE. 


Upon a question, before a court of record, whether its own minutes, of a former 
term, shall be amended so as to set forth truly its own transactions, it is not 
bound by the ordinary rules of evidence, but may resort to any proof that is 
satisfactory to it. 

An ex parte affidavit, in such a case, therefore, taken before a justice of the 
peace, is not improper. 

In a question, whether a court shall enter, nunc pro tunc, an order made at a 
former term (but not then entered) the propriety of such former order cannot 
be enquired into in this Court. 


Tus was an APPEAL from the Superior Court of Orange, from 
a judgment of his Honor Judge Dick, at the last term of that 
court, affirming an order of the County Court of Orange to 
amend a former order of that court. 

The applicants for this amendment are free persons of color. 
They had been the slaves of Major Absolom Tatom, but sup- 
posing they were duly emancipated by his will, and by the ac- 
tion of the court at Feb. term, 1803, of that county, they have, 
ever since that time, acted as free persons, and have been taken 
and accepted as such, in the community where these trans- 
actions occurred. 

Not long before the date of this application, it was discov- 
ered that no order for the emancipation of the slaves, men- 
tioned in the will, had been entered on the minutes, or on any 
other record of Orange county; and several of the descen- 
dants of these persons were seized as slaves by the assignees 
of the next of kin of Absolom Tatom. 
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' Thereupon, the plaintiff filed his petition and gave notice to 
Pearce and Whitson, and the next of kin and legatees of Abso- 
lom Tatom, that he would apply at the May Term, 1854, of 
Orange County Court, for an amendment of the record, nune 
pro tune, so as that it should set forth, at February Term, 
1803, the decree emancipating George, Cate, Sally and her 
child, young George, and Jack, slaves directed to be emanci- 
pated and set free, by the last will and testament of the said 
Absolom Tatom. Upon a motion in court to make the amend- : 
ment of the minutes of February Term, 1803, the following 
affidavit of Duncan Cameron was offered in the case, and op- 
posed by the defendants. 
“Statement made by Duncan Cameron, of the city of Raleigh, 
this 26 of September, 1851. 
“ Affiant saith that he wrote the will of Major Tatom in the 
city of Raleigh, in the month of December, 1802, he said Ta- 
tom being, at that time, a member of the General Assembly, 
and having died at or about the close of the session. 
“ Affiant was aware, from frequent conversations with said 
Tatom in his life time, of his intention to emancipate his slaves 
by his will; and accordingly, by his will, as will be seen by 
reference thereto, he directed said slaves to be emancipated 
for meritorious services, rendered to him. 
“The said will was admitted to probate at February Term, 
1803, of Orange County Court; and the executors, therein 
named, qualified thereto: and at the same term, or at some 
subsequent term, soon thereafter, the executors united in an 
application to the county court to emancipate said slaves ; the 
iH | court sanctioned the application, and ordered the said slaves i 
to be emancipated. his afliant drew up the decree emanci- | 
H pating said slaves, and handed it (to) John Taylor, then Clerk 
of the said court, and directed it to be entered on the minutes, 
i 
i, 
I 





| as a record of said court. 

t “ Affiant always supposed such entry was made, as it ought 
to have been. ‘The said negroes were thereafter, and always 
ie have been, recognized as free persons, and have acted as such 
| in the community ever since. Affiant, who was one of the 
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executors, never regarded them as assets and was never called 
upon to account for them as such. 

“Test—J. H. Bryan. Dun. Cameron.” 

The following probate was affixed to the same: 

“State of North Carolina, ) 

Wake County. { On this, 10th day of October, 

1851, Duncan Cameron came before the undersigned, a justice 
of the peace, in and for the county aforesaid, and made oath 
that the matter contained in the foregoing aflidavit, is true, 
according to the best of his recollection (and) belief. 

“Subscribed and sworn to before me, day and year above 
mentioned. C. LB. Root, J. P.” 


To which is added the certificate of the clerk of Wake Coun- 
ty Court, with the seal of office, that C. 2. Loot was a justice 
of the peace of that county. 

The will of Absolom Tatom was also put into the case as 
evidence, of which, the following extract only is material to 
the question: “I give and bequeath to my friends, John 
Ilogg, Catlett Campbell, David Ray, William Kirkland and 
Duncan Cameron, my negroes, George, Cate, Sally and her 
child, with their future increase, young George, and Jack, to 
them, their heirs, executors and administrators, in trust and in 
confidence, that they will use their best endeavors to procure 
them to be emancipated and set free, for meritorious services 
rendered me.” 

Samuel Goodwin, John Hogg, Catlett Campbell and Duncan 
Cameron were appointed executors. The will was duly proven 
at Iebruary sessions, 1803, of the county court. 

At the May Term, 1854, aforesaid, upon proof of the facts 
recited in the same, the following Order was made and enter- 
ed on the minutes of the county court of Orange, viz: 

“In the matter of George, Cate, Sally and her child, young 
George, and Jack, claiming to be free negroes, formerly the 
slaves of Absolom Tatom, deceased—on motion, and on the 
aftidavit of Duncan Cameron, deceased, herewith filed, and 
upon the admission that the aforesaid negroes and their de- 
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scendants have always been reputed free negroes, and have 
always acted as such, since the decree of emancipation men- 
tioned in said affidavit, until the capture of James Mayo, in 
1853, one of the descendants of the said slaves, who instituted 
suit therefor, which is now pending in the Superior Court of 


Orange, and that the estate of said Tatom was settled by suit’ 


in Equity, commencing in 1816, and ending in 1825, without 
any claim on account of said slaves, and it appearing that 
Catlett Campbell, Duncan Cameron and Samuel! Goodwin, 
qualified at February Term, 1803, and that John Hogg, re- 
maining executor, qualified at May Term, 1803: It is ordered 
and adjudged by the Court, that the records of this Court, at 
May Term, 1803, be amended by the entry, nwne pro tune, of 
the decree for the liberation of said slaves, which will appear 
on reference to the record of that term.” 

Paul Cameron, the surviving executor of Absolom Tatom, 
appeared in court and assented to this amendment. 

From this order of the county court of Orange, an appeal 
was taken to the superior court of that county, and the case 
heard de novo, when the foregoing will of Major Tatom, with 
the certificate of probate, and of qualification of the executors, 
was adduced in evidence. The foregoing aflidavit was also 
produced, authenticated as before stated, and moreover, in the 
superior court, proven by J. //. Bryan, the subscribing wit- 
ness thereto: this affidavit was objected to by the defendants’ 
counsel, but admitted by the court; for which the defendants 
excepted. The plaintiffs also showed that the negroes in 
question, ever since the year 1803, were taken and accepted 
as free persons in the county of Orange, where they resided. 
The record of the suit for the settlement of Major Tatom’s 
estate, the material portion of which is recited in the order of 
the county court, appealed from, was also put in as evidence. 

No demand was ever made of the executors for these ne- 
groes, nor in any way were they treated as assets of the estate. 

The defendants showed that they had assignments of their 
rights in these negroes from the next of kin of Absolom Tatom. 

Upon consideration of the case, his Honor was of opinion 
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that the record of the county court ought to be amended, as 
ordered and directed by the said county court, and that a writ 
of procedendo issue to that court. 

Appeal, by defendants, to the Supreme Court. 


Norwood, Graham and Bryan, for plaintiffs. 
Winston, Senr., and Bailey, for defendants. 


Nasu, C. J. In the case of Pillipse and others v. Higdon, 
Busb. 380, the doctrine of amendment of records, was fully 
examined by this Court. It is an important subject of prac- 
tice; questions of the kind occurring upon almost every cir- 
cuit of the superior courts. With a view to settle, as well as 
they can be, the questions arising in practice upon the subject, 
and to furnish the profession, with what was considered by 
this Court, the true principles upon which amendments of 
records are to be regulated, the doctrine was carefully consid- 
ered. The opinion filed, divided the subject into three classes. 
The second announces the power of a court to amend its 
records after a suit determined, and is in the following words: 
“ Every court of record has ample power, after a suit is deter- 
mined, to amend its own records, that is, the journal or memo- 
rial of its own proceedings, kept by the court or its clerk, by 
inserting what is omitted, or striking out what may have been 
erroneously inserted ; for every court of record is entrusted 
with the very responsible duty of keeping it faithfully and 
making it speak the truth, as it imports absolute verity, and 
cannot be collaterally called in question; and the record, so 
amended, stands as if it never had been defective’ Under 
this class, the present application ranges itself. 

The petition alleges, that the late Major Tatom, of Orange 
county, by his last will, directed his slaves to be emancipated 
by his executors, of whom the late Duncan Cameron was one: 
That at the May term, 1803, of Orange county court, the ex- 
ecutors brought into court the will of “the testator, which was 
then duly admitted to probate, and made application to the 
court to liberate said slaves, which was granted, and the ex- 
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ecutor, Mr. Cameron, then drew up the decree of emancipation 
and handed it to the then clerk, John Taylor, and directed it 
to be entered on the minutes of said court, as a record thereof. 
It then states that upon an examination of the records of that 
term, it is discovered that the clerk neglected, or omitted to 
make any entry upon his minutes, of the proceedings ; and 
the object of his petition is to have the records of the Febru- 
ruary term, 1803, of Orange county court, amended, so that 
the proceeding of that court, on the application for the eman- 
cipation, may be entered on it, nune pro tune. 

To show the fact of the order or decree for emancipation, 
the examination or aftidavit of the late Duncan Cameron, taken 
before a justice of the peace, was offered in evidence on the 
part of the plaintiff. Its reception was objected to. The ob- 
jection was overruled, and the affidavit was heard. 

When the object of the petition is considered, it will at once 
be seen, that the testimony was competent. It is the duty of 
the court to see that their records speak the truth, and their 
general power to do so is not questioned. The court, in dis- 
charging its duty in this particular, may hear any testimony 
which is calculated to satisfy its judgment. It is not deciding 
a question of property between litigating parties, but one 
touching the correctness of its officer, in the performance of 
his clerical duties. It was inquiring whether its records speak 
the truth? Whether its order has been obeyed? It is enti- 
tled to draw evidence from any pure source. Mr. Cameron 
was dead, and of all men, living or dead, he was the most 
likely to know the truth. Ile was one of the executors of 
Major-Tatom, and the counsel who conducted the business in 
court, and if the facts had been engraved in adamant, they 
would not have been in a firmer grasp than in his memory. 
Where could the court have looked to find testimony more 
satisfactory? It would have been at liberty to receive his 
declaration or statement of what had been done. Most fortu- 
nate for the ends of justice was it, that his valuable life was 
spared until this controversy arose. I1is affidavit was properly 
received. 
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But it is further objected, that at the time it is alleged that 
this order of the county court of Orange was made, slaves 
could be emancipated only for meritorious services, rendered 
to the owner, and there is nothing to show the county court 
that such services had been rendered. 

The first answer to this, suggestion is, that we are not now 
sitting in judgment upon the action of that court in making 
the order of emancipation, but whether they did make it é 
If they did, the parties interested have a right to have the or- 
der spread upon the records of the term when it was made. 
If we are to look, however, behind the order itself, we think 
there was testimony, in the will of Major Tatom, to authorize 
the declaration that the slaves had performed meritorious ser- 
vices to him. Of this fact, cases might occur, in which the 
master alone cou/d testify ; as in passing a solitary wood, the 
servant may have saved his master’s life, either from an assas- 
sin, or from drowning, and no one else present. Many such 
instances might be supposed. But I see no reason, in law, 
why the court should not hear the master, when asking to con- 
fer a favor upon a favorite slave, when he was thereby strip- 
ping himself of valuable interests. 

It has been further argued, that every amendment supposes 
something to be amended, and something to amend by ; that 
the petition is, in substance, not to amend, but to make a record. 
This idea is founded in mistake. The petition is not to amend 
the record of the order to emancipate, but to amend the records 
of the Ich. term, 1808, of Orange county court, by now caus- 
ing to be put upon it, tat which was, at that time, ordered by 
the court, but omitted by the clerk. It is true, the court must 
now have something to amend by, and they have it in the 
statement of Mr. Cameron, and the length of time, during 
which, the community, in whose midst the slaves of Major 
Tatom have lived, has received and counted them as free. 
The court has it in the additional fact, that fourteen years after 
the death of Major Tatom, a bill was filed by his next of kin, 
against the executors, for a settlement of the estate, and in no 
part of the proceedings were the negroes claimed as a part of 
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the estate, nor was any account asked for as to them or their 
hires. All this is strong evidence that the order of emancipa- 
tion was made at the time alleged. _ 

It is further urged that the court will not allew an amend- 
ment of a record to the injury of third persons,-who have ac- 
quired an interest under it. The principle is misapplied here. 
The court is not called on to amend any process whatever, but 
to amend its own records, so as to make them show the truth. 
The record so amended can work no greater injury to any one 
than would arise if the order had been committed to the records 
at the time it was made, for it must speak as of that time. 

The question we are now considering is one of great impor- 
tance to every man. Every citizen is interested in the princi- 
ple, that the records of these courts of justice should import 
absolute verity. The security of property, and much of the 
peace of society depend upon it. As it is but the evidence of 
what has been transacted by the court, it should show the | 
truth upon its face. To do this, the court must see that nothing 
is put upon it not ordered by it, and nothing omitted, which 
they have ordered. 

An old act of the General Assembly directed that upon the 
opening of court each morning, the record or minutes of the pre- 
ceeding day’s transactions, should be read by the clerk in open 
court. If this practice had been observed on this occasion, - 
much trouble and expense would have been spared. 

Finally, it is said that too long a time has elapsed, since the 
neglect occurred, to remedy it now; the petitioner ought to 
have applied sooner. I know of no rule which the court lays 
down in such a case as this, as to any lapse of time. It is to 
be recollected, that to have the records amended, so as to set 
forth the truth, is a matter of right in him who is interested 
in having it done, and a matter of duty in the court, when 
sufficient evidence is laid before it; and the lapse of time is 
in no way important, further than it increases the difficulty of 
procuring adequate testimony. 

Neither can any laches attach to the delay in the filing of 
this petition. Mr. Cameron states that he was not apprised of 
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the omission of the clerk to make the necessary entries, until 
the setting up of the claim by these defendants. 

No case can be presented, more emphatically exhibiting 
the necessity of the rule of law we are examining, than the 
one now before us. An aged man without children, or any 
descendants of such, is about to descend to the grave. LBe- 
tween him and his slaves exists a tie which is unknown to the 
master and the hireling: on the one hand, the proud con- 
sciousness of power and protection, and on the other, the con- 
sciousness of humble submission and gratitude for kindness, 
which, in sicknesss and in health, has known no wavering. 
This tie is about to be sundered; no creditor claims them; the 
aged man looking around him, asks himself, “ then, whose shall 
these be?” He does what he can to confer upon them the 
boon they hold most dear! Half a century passes away ; for 
that time, the slaves and their descendants have enjoyed their 
freedom ; at length it is discovered that the records are silent 
on the subject ; immediately, the birds of prey are upon the 
wing, and they are seized as slaves, and the demand is made 
upon them to prove their freedom. It would indeed be a re- 
proach to the law, if there was no way in which it could correct 
the evil, growing, in a measure, out of its negligence. 


Per Ccriam. The judgment of the Superior Court is 
affirmed. 











DOE ON DEM. OF KENNETH B. MURCHISON ts. JOHN McLEOD. 
' 
The contents of a paper writing cannot be proved by parol, unless notice has been 
given to the adverse party, who has it in possession, to produce it on trial. 
This rule is not varied by the fact that the paper writing in question, is a will 
which was proven and recorded according to law, but the record destroyed by 
the burning of the court house where it was deposited. 


Esecraent, tried before his Honor Judge Battey, at the last 
Term of Moore Superior Court. 
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The plaintiff’s lessor claimed as a purchaser at a sheriff’s 
sale under a judgment and execution against one Neil Me- 
Leod. In order to show that the defendant claimed under 
Neil McLeod, he called the clerk of Montgomery county court 
to prove the contents of the will of said Neil, and the following 
facts were relied on as a foundation for that evidence: A will 
was made by Neil McLeod in 1841, and duly proved and re- 
gistered in the clerk’s office of Montgomery county: in 1843, 
the court house of that county was destroyed by fire, and all 
the records and papers were then consumed. The plaintiff 
proved that the defendant, in 1841, had this will in possession, 
and the clerk, who was a witness, stated, that his impression 
was after the will was proven he gave it to the defend- 
ant; the proof of the will by parol evidence was objected to ; 
the objection sustained by the court and the evidence exclud- 
ed. Plaintiff excepted. Verdict for the defendant. Judg- 
ment and appeal. 


Winston, Sen’r., for the plaintiff. 
Kelly, for the defendant. 


Nasu, C. J. The secondary evidence was properly reject- 
ed by the court. The evidence, to let it in, was not sufficient. 
The plaintiff claimed title as a purchaser, at the sale made by 
the sheriff of Moore county, under an execution against Neil 
MeLeod, but was unable, or did not produce, what was con- 
sidered the necessary evidence to authorise the sale of the pre- 
mises in question. 

The defendant claimed that he went into possession as the 
heir of Neil McLeod; the evidence showed he was illegitimate 
and could claim nothing as heir. On the part of the plaintiff 
it was alleged, that Neil McLeod did not die intestate, but 
that he left a will, which had been admitted to probate in 
the county court of Montgomery, and that by that will the 
premises were devised to the defendant, and that therefore he 
was estopped to deny the title of the testator. Ile then offer- 
ed evidence to show that the records of Montgomery county 
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had been burnt, with the court house. It was further proved, 
that after the destruction of the records of Montgomery county, 
the will was in the possession of the defendant, and it was 
alleged, that by it, the land in queston was devised to him. 
This secondary evidence was rejected by the court, and we 
entirely concur in the opinion. 

The will having been traced to the possession of the defend- 
ant, it was the duty of the plaintiff to have given him notice 
to produce it on the trial; without such notice, the secondary 
evidence was not admissible. The rule is well established and 
of familiar use. Mr. Phillips, in his valuable treatise on evi- 
dence, vol. 1, page 409, says; in general, one party has not 
the means of compelling the other party to produce any wri- 
tings in his possession, however necessary they may be for the 
prosecution of his suit; for no man, in a court of common law, 
can be compelled to furnish evidence to his adversary. To 
let in the secondary evidence, the opposite party in possession 
must be regularly notified to produce the original writing re- 
quired. If he refuse to produce it, as he may, the other party, 
who has done all in his power to supply the best evidence, 
will be allowed to go into evidence of an inferior kind, and 
may read an examined copy, or give parol evidence of its con- 
tents. This rule as to notice, does not apply to cases where the 
action is for the paper, or where the action itself is notice, ex- 
cept cases provided for by our act, Rev. Stat. ch. 31, see. 86. 
Ilere the action itself was not notice to the defendant to pro- 
duce the will, and the secondary evidence was properly re- 
jected. 


Per Curiam. Judgment aflirmed. 





STATE vs. RICHARD L. BORDEAUX. 


Where one who is not on friendly terms with the owner of a dwelling houre, 
comes there, armed with a gun, a revolver and a knife, and immediately after 
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entering, uses violent and threatening language, (the owner being present,) and 
on being forcibly ejected by an inmate of the house, again comes to the outer 
door and forces it open, against the owner, who is struggling to keep it closed, 
he is guilty of a forcible trespass, although the owner may not have forbid him, 
in terms, from entering. 


Invicrment for a forcible trespass, tried before his Honor, 
Judge Bamey, on the last circuit, at New Hanover. 

The defendant and Daniel Bordeaux were not on friendly 
terms. The defendant came to the dwelling house of Daniel 
Bordeaux in a wagon or carriage, with a shot gun in the car- 
riage, and a five barrel revolver about his person, each barrel 
being loaded. He left his carriage at the gate, with the gun 
in it, and as he proceeded to the house he met J. W. Wag- 
staff, who went with defendant into the house. The door, at 
which they first entered, opened into the sitting room: Daniel, 
the proprietor of the house, was at home, but had gone into 
an adjoining room where his family were, when the defend- 
ant entered. The defendant was much intoxicated, and said 
he would kill or be killed—that he had as lief die as live. 
He took hold of Wagstaff and pushed him as far as the front 
door: Wagstaff then pushed defendant out of the door and 
fastened it. Daniel Bordeaux, about this time, came into the 
sitting room; and opening the front door a little, to look after 
the defendant, the latter violently pushed the door back against 
him and entered the room a second time, he (Daniel) oppos- 
ing hisentrance. As to this part of the case, Daniel Bordeaux, 
the witness, stated he had not forbidden the defendant to enter, 
nor made any objections to it; but he would have done so, if 
he had not been a relation of his own and of his wife: still, he 
said, he had entered the house with force and against his will. 

After getting near the fire place, on this second entry, Dan- 
iel seized a piece of wood and was in the act of striking, when 
the defendant put his hand on his pistol: Wagstaff caught his 
arm, at that moment, and took the pistol and a knife from him 
without any difficulty. 

Daniel then laid aside the piece of wood which he had in 
his hand, and fell upon the defendant with his fists and beat 
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him quite severely. The defendant then went off threatening 
to return with a double barrelled gun. 

The witness, Wagstaff, after describing the facts as above 
stated, gave it as his opinion, on a cross examination, that the 
second entry of the defendant was peaceable. 

The Court charged the jury that if, at the time he entered 
the room a second time, the defendant supposed that he had 
the consent of the owner to enter, (as he had not forbidden his 
entry before, nor had he ordered him out of his house,) and 
pushed the door back with force, as he entered, although it 
struck against the person of the owner, he would not be guilty 
of a forcible trespass: but if he went there with an evil de- 
sign, for the purpose of doing mischief, knowing at the time 
he entered, or having good reason to believe, that his entry 
would be against the will of the owner, and pushed the door 
open by force and violence, and this was done against the will 
of the owner, he would be guilty, although the owner did not 
forbid his entry. Exception by defendant. Verdict of guilty. 
Judgment. Appeal to Supreme Court. 


Attorney General for State. 
No counsel for defendant. 


Barrie J. The testimony given on the trial, fully justi- 
fied the charge of his Honor to the jury, and we can discover 
nothing in it, of which the defendant has a right to complain. 
The unfriendly feelings which had previously existed between 
him and the owner of the house, his rude behavior when he 
first entered, to say nothing of his being armed with deadly 
weapons, and the violent manner in which he entered the 
second time, clearly made out a case of forcible trespass. It 
was not necessary that the owner should, in words, have for- 
bidden the entry, if his acts were sufficient, as we think they 
were, to indicate to the defendant that his entry was resisted. 
The opinion of the witness, Wagstaff, expressed upon his cross 
examination, that pushing open a door and rushing into a 
house, was a peaceable entry, cannot alter the Jaw upon the 


subject. 
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The question, whether the entry, in the manner in which it 
was made, was against the will of the owner, was left to the 
jury as favorably for the defendant as the law allowed, and he 
must abide their verdict. The case is quite as strong as that 
of the State v. Toliver, 5 Ire. Rep. 452, which was held to be 
a forcible trespass. 

There is no error in the record, and this will be certified as 
the law directs, to the end that the superior court of the county 
of New Ilanover may proceed to pronounce judgment upon 
the defendant. 


Per Curiam. Judgment aflirmed. 


DOE ON DEM. OF JOHN BAKER rs. ANGUS McDONALD. 


From thirty years actual possession of land according to known metes and bound- 
aries, the law presumes, not only a grant, but every thing else that is neces- 
sary to complete the title. 

Where neither of the proprietors of two interfering tracts of land, has actual pos- 
session of the part common to both titles, the law adjudges the right to him 
that has the elder. 


Action of EJECTMENT, tried before his Ilonor Judge Batmey, 
on the last cireuit at Moore Superior Court. 

The plaintiff introduced a grant from the State, dated in 
1767, for the land in question, and a regular succession of con- 
veyances for the same, down to the year 1785. On 27th of 
July, in that year, (1785) it was sold by the sheriff of Cum- 
berland county, as the property of one Angus McDonald, and 
purchased by one Farquhar Campbell, who took a sheriff’s 
deed, but no judgment and execution was produced or proven 
to authorise the sheriff’s sale. 

The lessor of the plaintiff then regularly deduced title from 
l’arquhar Campbell to himself for the land contained in the 
sheriff’s deed, and in the demise in the declaration, by a suc- 
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cession of mesne conveyances, and proved possession accom- 
panying them, from that time till the present. 

The defendant proceeded to show a grant, dated in the year 
1787, for a tract of Jand, a part of which lapped on the land 
above described, (for which lappage this suit is brought) and 
showed a chain of title for the tract from Stephens, the grantee, 
to himself, of which these successive claimants had had _pos- 
session of some part, from that date to the present, but no per- 
son had possession of the part common to both deeds, until the 
entry by the defendant, for which this suit was brought. 

The defendant insisted that whether: his title was good or 
not, the plaintiff could not recover in this snit, for that he 
had shown the title granted in 1767, to be in Angus McDon- 
ald, and had not shown it out of him, and prayed his Lonor 
to instruct the jury that according to the case presented in the 
evidence, the title of Angus McDonald was still in him, or if 
he be dead, in his heirs, and that therefore the plaintiff could 
not recover. 

The Court charged the jury that if the land, covered by the 
courses in the plaintiff’s declaration, and claimed by him, was 
granted in the year 1767, and if they believed it had been in 
the continued possession of the plaintiff, and those through 
whom he claims, thirty, forty, or fifty years, under color of 
title, the original grantee and his heirs had lost their right of 
entry, and the plaintiff would be entitled to recover. The 
defendant excepted. Verdict for the plaintiff. Judgment 


and appeal. 


Kelly and Strange, for the plaintiff. 
No counsel for the defendant. 


Nasu, C. J. No error has been shown to exist in the charge 
of his Ilonor. The plaintiff claims under a grant issued in 
1767, and by regular deeds down to 1785 from the grantee 
and those claiming under him: in that year one Scroggins, 
sheriff of Cumberland county, sold the land in controversy, as 
the property of one Angus McDonald, who was then the owner, 


‘ 16 














246 IN THE SUPREME COURT. 





Baker vs. McDonald. 





(but no judgment and execution were shown) and Farquhar 
Campbell became the purchaser and received a deed from the 
sheriff, and immediately took possession. A regular train of 
conveyances from him to the lesser of the plaintiff was shown, 
and possession was continued from 1785, by Campbell and 
those claiming under him, to the time of bringing this action. 

The defendant claimed under a grant from the State, dated 
in 1789. These two grants interlapped, neither the lessor of 
the plaintiff, nor the defendant was ever in the actual posses- 
sion of the part so covered by the two grants, until the posses- 
sion taken by the defendant just before the action was com- 
menced, althongh each was in the actual possession of other 
parts of the land covered by their respective grants. 

The presiding Judge instructed the jury, that if the land 
covered by the demise, and claimed by the lessor, was granted 
in 1767, and if they believed it had been in the continued 
possession of the plaintiff, and those through whom he claim- 
ed, thirty, forty, or fifty years, under color of title, then the 
original grantee and all those claiming under him, had lost 
their right of entry, and the plaintiff would be entitled to re- 
cover. 

A long course of decisions in this Court has established the 
doctrine, that from thirty years continuous possession of land, 
the law presumes, not only a grant, but every thing else that 
is necessary to complete the title. Wallace v. Maawell, 10 
Ire. Rep. 110; J2eed v. Eurnhart, ibid 516, and others. 

The question before the Court was, whether the lessor of 
the plaintiff had such a title to the land in question as would 
enable him to maintain the action ? 

It was admitted that the grant of 1767, covered the tract of 
land claimed by the lessor of the plaintiff, including the lap- 
page, and if the title was not in him, it was in the grantee or 
in his heirs. But says his Honor, if the lessor of the plaintiff 
and those under whom he claims, have been in the continuous 
possession for thirty, forty or fifty years, the title cannot be in 
the grantee or in any one claiming under him, for they have 
lost their right of entry, and the lessor of the plaintiff by his 
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long continuous possession has acquired the title; because 
the law will presume from such possession every thing neces- 
sary to perfect his title: this is the substance of the charge. 
The plaintiff having title to the land covered by the grant of 
1767, that title drew to it the possession, until the defendant, 
by taking actual possession of the lappage, gave him a right 
to bring this action. 


Per Crrtam. Judgment aflirmed. 





STATE vs. JACOB JOHNSON. 


A mere grudge or malice, in its general sense, is not sufficient to bring a case 
within the rule laid down in Madison Johnson's case, 1 Ire. Rep. 354; (reter- 
ring the motive to antecedent malice rather than an immediate provocation ;) 
to have that effect, there must be a particular and definite intent to kill: as 
if the weapon, with which the party intends to kill is shown, or the time and 
place are fixed on, and the party gocs to the place at the time, for the purpose 
of meeting his adversary with an intent to kill him. These facts create a pre- 
sumption of malice till rebutted by the accused. 

But where A bears malice against B, and they meet by accident, and upon a 
quarrel, B assaults A with a grubbing hoe, and thereupon A shoots B with a 
pistol, the rule of referring the motive to the previous malice will not apply. 


Ixpicrment for murder, tried before his Honor Judge Bar- 
LEY, on the last Spring circuit at Cumberland Superior Court. 

The prisoner was indicted for the murder of one Jacob 
Stewart. 

Jacob Williams, a witness for the State,deposed that the neigh- 
bors had assembled at the house of one Daniel Stone, to assist 
him in log-rolling and grubbing: that the prisoner came to the 
new ground, where they were at work, and spoke to the crowd: 
a little before sunset the deceased started home accompanied 
by the witness: they proceeded about eighty yards and stop- 
ped, when the prisoner came up: witness turned back in the 
direction of Stone’s house, and when he had proceeded about 
furty yards, heard the deceased and prisoner quarrelling. Pri- 
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soner cursed the deceased, and told him if he would come two 
steps, he would do something, which the witness did not un- 
derstand: deceased replied, “if that is all you want you can 
have it,” and advanced about that distance, when the prisoner 
leaned back or gave back a little, and he heard the pistol fire : 
deceased raised his grubbing hoe and said, “ you have killed 
me and [ will kill you.” The prisoner fled, and the deceased 
pursued him some eight or ten steps and threw the grubbing 
hoe after him, but did not hit him: the deceased then came 
towards the company and said, “I am killed, I have got it in 
my breast, and he did it.” Some of the company called, to 
Johnson and told him to stop, when he did so and came back : 
the deceased, in this time had falen, and died in about fifteen 
minutes after the discharge of the pistol: witness said, when 
the quarrel began, he turned back, and had got within thirty 
yards, at the time the pistol was fired. Le further swore, that 
about a week before this occurrence, he was at the house of the 
deceased, and there met with the prisoner: they remained 
till after night, when the deceased told the prisoner he could 
not stay there that night, for that he had the chicken pox and 
might give it to his children: deceased opened the door and 
told him to go, whereupon, prisoner went out. After getting 
into the piazza, he cursed the deceased, and told him if he 
would come out he would kill him: deceased did not go out 
and prisoner went off. On cross examination he said when 
prisoner told deceased, “ if he would come back, &c.,” he was 
about 8 or 10 feet from the prisoner, and deceased advanced 
“ pretty peart,” with his grubbing hoe in his left hand: that 
the hoe was not raised higher than a man’s knees: the pistol 
fired as he was advancing, and the bullet struck just above 
the left pap: said that there was ill blood between him (the 
witness) and the prisoner. 

Daniel Stone, another witness for the State, testified that 
he was about sixty yards off when the pistol fired: did not 
see the prisoner raise the hoc, but immediately after the pistol 
fired, saw him raise it: prisoner fled, and deceased pursued 
him some eight or ten steps and threw the hoe at him: de- 
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ceased then walked a few steps and fell down.. The prisoner 
had run off a short distance, but upon being informed that he 
had killed Stewart, returned to where deceased was lying. 
This was not more than five minutes after the firing of the 
pistol. Stewart died in about fifteen minutes atter the wound 
was given. On cross examination, said, that at his house that 
evening, the two appeared friendly. He saw no evidence of 
hostility whatever. The wife of the witness washed for the 
prisoner: both this witness and the other (Williams) were 
brothers-in-law to the deceased. 

Nancy Spence saw the prisoner on the morning of the day 
of the conflict, he then had two pistols and a bowie knife: 
she asked him what he intended to do with them, and he an- 
swered that he intended to kill somebody. 

Cynthia Stewart, widow of the deceased, stated that the 
prisoner came ta their house on the evening before the homi- 
cide, enquiring for the deceased: she told him where he was, 
(only a quarter of a mile off,) prisoner said he was going to 
Daniel Stone’s any how, and would see him. Prisoner said 
he wanted to see deceased and another man, and know what 
they were mad with him about: said he wanted to talk friend- 
ly. Prisoner then showed her a bowie knife, which from cu- 
riosity she requested to see. She asked him what he had such 
a knife for? Said he would like to give the old man two or 
three cuts with it. Said he would cut if they would rush on 
him. Witness remonstrated with prisoner about carrying 
arms: prisoner listened to her and then got up, remarking 
that “ when he was young they tried to keep him down, and 
couldn’t, and now before they should, he would shoot and 
hang.” Prisoner sat eating potatoes with the witness: seem- 
ed friendly : was not at all excited, and witness had no appre- 
hensions that prisoner would do mischief to her husband or 
any one else; if she had thought so, she would have gone to 
Stone’s and warned him. 

Elihu Stone, (for the defendant,) swore that he was sixty or 
seventy yards off when he heard the parties quarrelling ; they 
were both angry; witness advanced towards them, and when 
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within about twenty yards of them, he stumbled and looked 
down to the ground, instantly, he heard the report of the pis- 
tol; he looked up and deceased was in two or three feet of the 
defendant ; saw him raise his grubbing hoe; heard the excla- 
mation, you have killed me. States about the flight and pur- 
suit and the casting of the hoe. This witness being further 
questioned as to the conduct of the parties at the beginning of 
contest, said that “ when he stumbled the deceased and pri- 
soner were eight or ten feet apart, that when he raised his 
eyes from the ground, and heard the report of the pistol, de- 
eeased was in two or three feet of the prisoner raising his hoe, 
that it was the deceased who advanced, for the prisoner had 
not ehanged his position. After a few minutes prisoner came 
up to where the deceased was lying and made an observation 
which was ruled out of the evidence. 

Mary Anne Stone, wite of Daniel Stone, (for the defendant,) 
stated that when the prisoner came, he went into the house 
and enquired for a shirt, which she was to have washed for 
him, but it not being ready, he said he would wait for it that 
night; that he wanted to go toa party next day. Witness 
also stated that she saw prisoner and deceased together that 
evening and they appeared friendly, she had no reason to sup- 
pose tlrere was ill blood between them. 

klizabeth Stone, (Sor defendant,) stated that she passed by 
the parties when they were standing in the path, seventy or 
eighty yards from the house, and she heard prisoner say to 
deceased, “Jacob, I want a word with you,” which was spo- 
ken in a kind and friendly manner: she passed on and before 
she had proceeded far, heard the report of a pistol: she saw 
the two together at the “ spell” that evening, and they appear- 
ed to her as friendly as most persons. 

Larry Smith, (for defendant) stated that he was in the jail 
when the prisoner was brought there; that the same day, or 
the next, he saw a bruise on prisoner’s arm about two or three 
inches wide, and of a blueish purple color. 

Upon the above evidence, the prisoner’s counsel asked the 
Court to charge the jury, that if they believed the deceased 
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was rushing on the prisoner with his grubbing hoe in such a 
position, as to induce the prisoner to believe that he would be 
immediately stricken with that weapon, and if the onset was 
so sudden and fierce that the prisoner could not fly without 
endangering his life, then that he was guilty of nothing, but 
it was a killing in self defense. 

Secondly: that if the deceased rushed upon the prisoner 
with his grubbing hoe in such a position, as to induce the pri- 
soner to believe that he would be immediately stricken, and 
the prisoner could have made his escape, and did not, but 
drew and shot the deceased, it would be but manslaughter. 

His Honor declined giving the instruction asked for, but 
charged “that if they believed the prisoner bore malice to- 
wards the deceased, and there was no reconciliation between 
them, (and this was on the prisoner to show) then, although 
the deceased might have given what, under other circumstan- 
ces would have been a legal provocation, as if he had assault- 
ed prisoner with the hoe, or had actually struck him with it, 
it would be murder if the prisoner killed him: for the law 
would refer the killing to the malice and not to the provoca- 
tion.” Prisoner’s counsel excepted to this charge. Verdict, 
guilty of murder. Judgment and appeal. 


Attorney General, for State. 
Banks and Kelly, for defendant. 


Pearson, J. The Judge charged—* if the jury believed the 
prisoner bore malice towards the deceased, and there was no 
reconciliation between them, (and this lies on the prisoner to 
show,) then, although the deceased might have given, what, 
under other circumstances, would have been a legal provoca- 
tion—as if he had assaulted the prisoner with the hoe or had 
actually stricken him with it—it would be murder: for the law 
would refer the killing to the malice, and not to the provo- 
cation.” 

To this the prisoner excepts. There is error. Ilis Ilonor, 
no doubt, gave these instructions upon what he conceived to 
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be the principle settled by State v. Madison Johnson, 1 Ired. 
354. We have heard that the decision in Madison Johnson’s 
case was not concurred in, by the profession. If it is supposed 
to have established and settled, as a general principle, the doc- 
trine laid down by his Honor, the disapproval of the profession 
is not at all to be wondered at. But in point of fact the de- 
cision in that case does not announce or settle any such gen- 
eral principle. Owing to the very wide range taken by the 
judges in delivering their opinions, and because both opinions 
are very long, it is rendered difficult to determine what gene- 
ral principle is announced and settled ; in fact, the circum- 
stances under which any homicide is committed, are so nume- 
rous, and the details, in any one instance, differ so much from 
those attending any other case that has occurred, or that will 
hereafter occur, as to make it impossible to lay down any 
general rule or principle in regard to it. For this reason, the 
law does not attempt to trammel the action of the jury by any 
artificial or general rule, and it is left to their good sense to 
say, from the evidence, whether the act of killing was done 
because of the present provocation, or because of a deliberate 
intent to kill, previously formed, and then and there carried 
into effect, the provocation being a mere circumstance collate- 
ral to this wicked intent, which the prisoner would have car- 
ried into effect any how, or being a mere pretext, sought for 
as a cover to the wicked intent, previously formed and then 
acted on. 

In Madison Johnson’s case, a witness swore that at dinner 
time of the day on which the homicide was committed, the 
prisoner said, “he had bought powder and shot and intended 
to kill a man that night before the bell rang, and showed the 
pistol.” Ie did, with the pistol, kill a man that night before 
the bell rang, (9 o’clock.) The judge, in the court below, 
charged, if the jury were satisfied that the deceased was the 
object of this threat, and the prisoner went to the shop with 
the intention to provoke a quarrel with the deceased, in order 
to gratify his avowed vengeance, the killing was murder, 
notwithstanding the provocation offered at the time. The 
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charge was approved by this Court. Gaston, J., in conclud- 
ing his opinion, says, “ In the case before us there is one thing 
which we can pronounce with certainty: If the prisoner did 
go to the place where he killed the deceased, with intent to 
kill him, (so the jury have found, and so, in our opinion, they 
were warranted to find,) there was no evidence, however slight, 
showing or tending to show, that this intention was abandoned 
before the act was done.” 

The principle settled by this decision, if the subject matter 
be susceptible of any principle, is this: if A says he will kill 
3, with a weapon which he then has, before a certain time, 
and the jury are satisfied, that in pursuance of this intent to 
kill, A goes to a place where he expects to meet B, and there 
kills him with the weapon, at the time named in his previous 
threat, the killing is murder, notwithstanding LB gave to Aa 
legal provocation just before the killing, unless A offers some 
evidence, showing or tending to show, that he had abandoned 
his intention to kill. The point about which the judges differ, 
is whether there is or is not a presumption, in the absence of 
any evidence except the provocation, that the intent to kill 
had been abandoned ? 

There can be no sort of question as to the correctness of the 
principle thus stated: in fact, it would suggest itself to the 
good sense of every juror without any instruction from the pre- 
siding Judge. But this is altogether a different principle, from 
that laid down by his Ilonor in the case before us, viz: “if A 
bears malice towards B, and they meet by accident, and upon 
a quarrel, B assaults A with a grabbing hoe, and actually 
strikes him with it, and thereupon A shoots b with a pistol, 
the killing is murder, because the law refers it to the previous 
malice, and not to the present provocation, unless A can prove 
that there had been a reconciliation.” 

A mere, “ grudge,” or malice, in its general sense, is not 
sufticient to bring a case within the principle acted on in Mad- 
ison Johnson’s case: there must be a particular and definite 
intent to kill—as if the weapon with which the party intends 
to kill is shown, or the time and place are fixed on, and the 
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party goes to the place, at the time, for the purpose of meeting 
his adversary and with an intention to kill him; so that the 
provocation is a mere collateral circumstance, and the intent 
to kill existed before and independently of it. 

For this error in the charge of his Honor, the prisoner is 
entitled to a venire de novo. 

We express no opinion in regard to the alleged repugnancy 
in the two counts, because we take it for granted the objection 
will be removed by sending a new bill. 


Per Curiam. Judgment reversed. 





PETER REEVES rs. JOSEPH S. BELL, ADM’R. 


Under the act of 1789, an administrator, who has made advertisement for credi- 
tors to present their claims within two years, but who has not taken refunding 
bonds from the next of kin, on paying the surplus to them, is not protected 
against the action of a creditor, brought after such advertisement and payment 
over. 

Whether a surety, who pays a debt (not due by specialty) after the action of the 
creditor is barred by the Act of 1715, can maintain an action against a co- 
surety fur contribution. Quere ? 


AcTION ON THE CAsE in assumpsit, submitted to his ILonor, 
Judge Catpweir, at the Spring Term, 1855, of Pitt Superior 
Court, upon the following case agreed, viz: 

“ Whitchard, with John Bell and Peter Reeves as sureties, 
gave his bond to Hanrahan, in 1845, for $200, on which Whit- 
chard paid the accruing interest until January, 1852, when he 
became insolvent. The plaintiff, by compulsion, paid to Han- 
rahan the whole bond on the 1st of January, 1853, and having 
given noticed to the defendant, the administrator of his co- 
surety, brouglit this action for contribution. 

John Bell, the co-surety, died intestate, in the year 1848 ; 
and the defendant, having duly qualified as his administrator, 
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at lebruary term of Pitt county court, advertised for creditors 
to present their claims. 

It is agreed, that before the plaintiff made this payment to 
Hanrahan, defendant had settled the estate of Bell, and paid 
over the residue to the next of kin, having advertised as above 
stated ; but he took from them no refunding bond. 

It was agreed, that if the court should be of opinion that 
the defendant was protected by the statute of limitations, 
judgment of nonsuit should be entered ; but that if the court 
should be of a different opinion, judgment should be rendered 
for the plaintiff for $100 and costs. 

Upon consideration of the case, his Honor, being of opin- 
ion with the plaintiff, rendered a judgment for him, accord- 
ing to the case agreed ; from which the defendant appealed. 


Attorney General, for plaintiff. 
No counsel for defendant. 


Prarson, J. It is an interesting question, whether a surety 
who pays a debt (not due by specialty) after the action of the 
creditor is barred by the Act of 1715, can maintain an action 
against a co-surety for contribution? On the one hand, the 
cause of action, on the part of the surety, does not accrue 
until he pays the debt, and he may say, the statute did not 
begin to run as against him, until his cause of action accrued : 
On the other, the co-surety may say, the cause of action of the 
creditor having accrued when the debt fell due, which is more 
than three years before you commenced your action, the cred- 
itor was barred by the statute, and you were under no obliga- 
tion, and of course had no right to pay the debt and thereby 
subject me to the payment of one half: your payment was 
not made at my instance and request, so you cannot charge 
me as for money paid to my use. The facts in the case do not 
present this question, and we are not at liberty to give our 
opinion in regard to it. 

This case turns upon the construction of the Act of 1789. 
Executors and administrators are required to make advertise- 
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ment for creditors to present their claims within two years ; 
and at the expiration of two years, executors and administra- 
tors are required to pay over the surplus, after deducting the 
necessary charges, and the amount of debts paid within two 
years after administration granted, to the legatees or next of 
kin, taking a refunding bond, payable to the State, for “the 
use and advantage” of the creditors of the deceased, to be 
proceeded on by set. fa. &c. And it is further provided, that 
if a creditor shall fail, within two years after administration 
granted, to bring an action against the executor or adminis- 
trator, who has made advertisement as required, the action of 
such creditor shall be barred. If the action of the original 
creditor was barred, we are inclined to the opinion, that a 
surety, who afterwards pays the debt, can stand in no better 
situation ; so the question is, was the action of the original 
creditor barred ? 

The administrator had made advertisement as required by 
law, but he had neglected to take the refunding bonds as re- 
quired by law; could he, if sued by the original creditor, 
have barred the action, on the ground that it was not com- 
meneed within two years after administration granted, without 
an averment that he had taken refunding bonds? We think 
this averment necessary in order to bar the action. 

For the ease of executors and administrators and for the 
convenience of legatees and distributees, the former are re- 
quired to pay legacies and distributive shares, at the end of 
two years, taking refunding bonds “ for the use and advantage 
of the creditors” who may not have been paid. And execu- 
tors and administrators, provided they have made advertise- 
ment, may bar the action of all creditors who have neglected 
to sue within two years. 

These several enactments, according to well established rules 
of construction, are all to be taken together, and the amount 
of it is, that an executor or administrator, may, after two years, 
bar the action against himself, provided he has made adver- 
tisement, and has taken a refunding bond “for the use aud 
advantage of the creditors,” so that he may say, here is a 














JUNE TERM, 1855. 257 





State vs. Williams. 





bond payable to the State, upon which you may recover your 
debt. I was required by law to take it for your “use and ad- 
vantage,” and thereby relieved myself from all further liability. 

For the sake of illustration, take the case of a debt due by 
specialty : there is no general statute of limitations ; the execu- 
tor or administrator cannot protect himself, except by the pre- 
sumption of payment, or by the act of 1784, (called the seven 
years bar:) the creditor sues after the two years; it is ad- 
initted that he cannot maintain his action against the executor 
or administrator, provided advertisement has been made and 
refunding bonds have been taken as required by law; but 
most assuredly, the specialty creditor does not forfeit his debt 
by neglecting to sue within two years after administration 
granted ; and the meaning of the act of 1789, is simply to 
enable the executor or administrator to “ ward off” the action 
against himself, provided he has taken the proper step to pro- 
vide the creditor with an action upon the refunding bond. 

We fully concur with his Honor, who decided the case be- 
low, as tu the construction of the Act of 1789. 


Per Ccriam. Judgment affirmed. 








STATE vs. JOSEPH T. WILLIAMS. 


The maxim “ falsum in ung, falsum in omnibus,” is, in a common law trial, to be 
applied by the jury according to their own judgment for the ascertainment of 
the truth, and is not a rule of law in virtue of which the Judge may withdraw 
the evidence from their consideration, or direct them to disregard it altogether. 


Battie, J. Where a witness has wilfully perjured himself in the oath taken on 
the trial then in progress, in any one particular, the Court should instruct the 
jury, as a rule of law, that his whole testimony should be disregarded. 


Inpictment for murvER, tried before his Tonor Judge Dick, 
at the Spring Term, 1855, of Person Superior Court. 

On the trial, a witness by the name of Jordan Mfotly, hav- 
ing been examined on behalf of the prosecution, was asked, 
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upon his cross examination, whether he had made as fulla 
disclosure to the grand jury (before whom he had been sworn) 
as he had done on this trial? He answered that he had not: 
that some of the acts and declarations of the prisoner, he had 
never disclosed heretofore, except to the State’s counsel: that 
his motive for making this suppression was to favor the pri- 
soner: that in certain communications, which had passed be- 
tween them, the prisoner had appealed to him, and said a full 
disclosure would go hard with him, and he had promised the 
prisoner not to testify against him, any further than he was 
compelled: that in pursuance of this promise, he proposed to 
the grand jury, on his examination before them, that he would 
answer such questions as they might think proper to ask him ; 
to which they acceded: so far as he was interrogated, he stated 
before that body every thing truly ; but as to the things that 
had been added in his present statement, he was not question- 
ed, and so he avoided giving them in evidence. 

The prisoner’s counsel called on the Court to instruct the 
jury, that as the witness stood convicted, by his own confes- 
sion of a perjury, in wilfully suppressing the truth before the 
grand jury, they should not take his evidence into considera- 
tion in making up their verdict. 

Ilis Honor declined giving the instruction, as asked; but 
told them that “the objection taken, went to the credibility of 
the witness, and they were at liberty to take into considera- 
tion his evidenc@ in connection with the other evidence and to 
say what it was worth.” 

To which the defendant’s counsel excepted. Verdict of 
guilty. Judgment and appeal. 


Attorney General, for the State. 
Morehead and Miller, for defendant. 


Pearson, J. The instruction was asked for upon the au- 
thority of State v. Jim, 1 Dev. 509. Conceding that perjury 
is committed, as well by the corrupt suppression of truth, as 
by the suggestion of falsehood, and that the matter suppressed 
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by the witness before the grand jury was material, the ques- 
tion is presented, does the decision in that case settle, as a rule 
of evidence in the Common Law Courts, the doctrine contend- 
ed for by the prisoner’s counsel ? 

This question has been fully discussed: we have had the 
aid of two arguments at this term, for it so happened that the 
same point was made in State v. Alfred Woodly. (See next 
case.) There, the examination of the principal witness on the 
part of the State, taken in writing by the committing magis- 
trate, varied from his testimony before the jury, and his Monor, 
Judge Prrson, held that if the jury were satisfied that any 
material part of his testimony, given before them, was cor- 
ruptly false, the whole must be rejected: but that if perjury 
was committed upon his examination before the magistrate, 
“the rule” did not apply, and the evidence was to be weighed 
by the jury. 

The Attorney General insisted that this was the proper limit 
of the rule, and that it had no application unless a false oath 
was taken before the jury who were trying the issue. Ie ad- 
mitted this distinction was not taken in Jim’s case—there the 
variance was between the testimony given to the jury who 
were trying the issue, and that given toa jury on a former 
trial; but he contended that without this distinction, trials 
would become so complicated as to render it impossible to 
reach the merits, and cases would turn, not upon the question 
of guilt, but upon the conflict of testimony. He suggested as 
a further ground in support of the distinction, when the false 
oath is taken before the trial, there is ocus penitentie, and rea- 
son to suppose, more or less probable in proportion to the in- 
terval of time between the two oaths, that the witness has re- 
formed and become a better man: whereas there is no room 
for reformation when the false oath is taken presently —before 
the jury who are trying the issue. 

The jirst ground may have some force as an objection to the 
rule itself; but it has no tendency to fix the limit of the rule, 
because it rests entirely npon the degree of inconvenience, 
which, having no limit of its own, can make none for the rule. 
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The second is too narrow to be made the foundation of arule 
of law: For that purpose, it would seem, something broader 
is necessary than the possibility thateone who committed per- 
jury yesterday, had, by to-day “ reformed and become a bet- 
ter man.” Lesides, it is opposed to the analogy of the rule of 
evidence, of which the rule under consideration is a corrollary. 
One convicted of perjury, is an incompetent witness, although 
the offense was committed ten years ago. No regard, what- 
ever, is paid to the length of time during which there was room 
for reformation, and the possibility that the witness “ had seen 
the error of his ways.” 

The proper limit of the rule must depend on the reason on 
which it is founded: The reason given for it is, that “there 
is no difference in principle and should be none in practice, 
between a person heretofore judicially convicted of perjury 
and one who stands convicted, before the jury who are trying 
the issue, of a perjury committed in the case.” 

The reason includes any perjury committed during the pro- 
gress of the case, of which the evidence before the jury is sufli- 
cient to convict the witness: of course the rule must be equally 
broad in its operation. 

The notion, that the operation of the rule is limited to cases 
where perjury is committed before the jury who are trying 
the issue, is not supported by any authority or even a dictum 
to be met with in the books; on the contrary, it is opposed by 
the only two cases in which the existence of the rule is sup- 
posed to be recognised and acted on by a court of Common 
Law. In Jim's case, the false oath was supposed to have been 
taken upon a former trial, or rather it was considered imma- 
terial to ascertain upon which trial the false oath was taken, 
it being sufficient for the jury to be satisfied from the evidence 
before them, that a false oath had been taken, of which the 
variance between these two oaths was plenary proof. . In Dun- 
lap v. Patterson, 5 Cow, 243, (the only other case to be met 
with where the rule is acted on) the false oath had been taken 
in the trial of an action between different parties, although in 
regard to the same subject matter. 
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We are satisfied there is nothing in principle, analogy or 
authority, to restrain the operation of the rule to cases where 
perjury is committed before a jury who are trying the issue: 
on the contrary, the authorities, the analogy and the principle, 
upon which it is founded, bring within its operation, every 
case in which the jury, from the evidence before them, are 
satisfied that a witness has committed perjury. The rule gives 
to the conclusion of the jury the effect, and treats it as tanta- 
mount to a judicial conviction of perjury, and is put upon the 
single point, are the jury satisfied that the witness has com- 
mitted perjury? Ifso, he is just as unworthy of belief as if 
he had been judicially convicted of it, without reference to the 
fact whether the perjury was committed upon a former trial 
of the issue, or before the committing magistrate or the grand 
jury, or the jury who are then trying the issue. 

So the broad question is, does Jim’s case settle any rule of 
evidence, to be acted on by a Court of Common Law where a 
jury is interposed for the trial of all cases of fact? 

The point decided in Jim’s case is this: the Judge, in the 
court below, charged the jury that “ evincing a sound discre- 
tion, they might reject part of a witness’ testimony which they 
did not believe, and act_on such part as they did believe.” 
To this the prisoner excepted, and this Court award a venire 
de novo for error in the charge. Jf. Badger, amicus curia, 
suggested that if the jury thought a witness had sworn cor- 
ruptly false, in any particular, they should disregard the testi- 
mony of such witness in toto: He stated “the reason of the 
rule to be, that the jury had, guoad the particular case, judi- 
cially ascertained the corruption of the witness, and therefore 
as to that case the result was the same, as in all other cases, 
where the corruption was judicially ascertained by a convic- 
tion for perjury.” Jr. Devereux, in place of the Attorney 
General, admitted the rule to be as stated by Mr. Badger. 
Henperson, Judge, adopts the reasoning of Mr. Badger, and 
comes to the conclusion that the Judge below erred: he says, 
“TI can see no difference in principle, and if so, there should 
be none in practice, between a person heretofore convicted, 
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and one who stands convicted before the jury in the case they 
are trying. Hence the maxim falswm in uno, falsum in 
omnibus.” 

Taytor, Ch. Justice, also comes to the conclusion that the 
Judge below erred: but he puts his opinion upon a different 
ground, to wit, “our faith cannot be partial or fractional, 
the maxim being falsum in uno, &c.:” and the Judges agree, 
that as the jury may have been misled by the charge, and the 
case affects the life of the prisoner, there should be a venire de 
novo. 

No authority is cited by the counsel, or by either of the 
Judges, and the question is, was it their intention and the 
scope of the decision, merely to say that the Judge erred in 
telling the jury that they might reject part of a witness’ testi- 
mony, which they believed to be corruptly false, and act on 
such part as they did believe? Or, did the Judges intend to 
import and make a part of the Common Law, a maxim of the 
Civil Law, which is not applicable to a trial by jury, and for 
which there is no authority, analogy or principle ? 

After much reflection, we have come to the conclusion that _ 
the decision in Jim’s case was misunderstood ; and this ac- 
counts for the fact (which we have by tradition) that it was 
not concurred in by the profession, or the Judges on the cir- 
cuit. This misconception grew ont of the inference, that as 
the decision in Jim’s case prevented the Judge from encroach- 
ing upon the province of the jury by telling them they might 
act upon the testimony of a witness, whose evidence they be- 
lieved to be corruptly false, it followed that the Judge had a 
right to encroach upon the province of the jury by withdraw- 
ing from them the testimony of a witness, upon the hypothesis, 
that the jury unanimously agreed that he had, in some part 
of the case, or the proceeding thereon, sworn corruptly false, 
so that they would convict him of perjury, if he was then on 
trial, from the evidence before them. This is evidently a non 
sequitur. In either case the question is one for the jury, and 
the Judge has no right to interfere by any artificial or fixed 
rule of Law. 
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We shall believe our proposition established if it appear 
that there is no authority, legal analogy or principle, in regard 
to the trial by jury, which will sustain any such rule of evi- 
dence as a inatter of law, to be given in charge by the Judge 
to the jury. It cannot be assumed that the court in J/im’s 
case intended to make a new rule of evidence. 

Any one, upon-the first blush, after reading Jim’s case, 
would suppose that he could hardly open an English law 
book without meeting with the general rule “falsum in uno, 
Jalsum in omnibus,” yet, strange as it may seem, he will not 
be able to find the rule laid down in any English book of re- 
ports or by any writer upon evidence. This is not merely 
full negative proof against the existence of any such rule, 
but there is full positive proof that there is no such rule. 
King v. Teal and others, 11 East Rep. 307, (decided in 1809) 
was an indictment, in the King’s Bench, for conspiring falsely 
to charge the prosecutor with being the father of a bastard 
child, born of the body of Hannah Stringer, one of the defend- 
ants. A nol. pros. was entered as to her, and she was called 
as a witness for the Crown. She swore that Zeal wasgin fact, 
the father of her child: and that he had procured her to swear 
falsely, that the prosecutor was the father of it. Teal and an- 
other were convicted. Cockell, sergeant, was heard, as upon 
a rule for a new trial. The train of his argument was much 
the same as that of Mr. Badger. He urged that if the wit- 
ness had been convicted of perjury, she could not have been 
examined at all, unless restored to credit by the King’s par- 
don—that it was not the punishment that worked the infamy, 
but the ertme, and it made no difference whether the infamy 
was found by a verdict, or by the confession of the party ten- 
dered as a witness. Being asked by the Court, “ what he had 
to say to the common case of an accomplice giving evidence, 
though admitting himself guilty of a fact such as treason, 
which, if convicted of it, would render him incompetent ?” 
he answered that there the accomplice did not admit himself 
guilty of the very erimen falst which showed him unworthy 
of being believed. He then insisted much upon the case of 
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Titus Oates, 4 St. Tri. 47, where the evidence of a witness, 
that he had before perjured himself, at the suggestion of the 
defendant was rejected, though the witness had not been con- 
victed of perjury, and said this decision was approved of in 
Canning’s case, 10 St. Tri. 390. “ Upon the same principle,” 
he said, “ one who admits himself to be an infidel is disquali- 
fied to be a witness.” Lord Ettennoroven, Ch. J. “ An infi- 
del cannot admit the obligation of an oath at all, and cannot, 
therefore, give evidence under the sanction of it, But though 
@ person may be proved on his own showing, or by other evi- 
dence, to have forsworn himself as to a particular fact, it does 
not follow that he can never afterwards feel the obligation 
of an oath though it may be a good reason for the jury, if 
satisfied that he had sworn falsely upon the particular point, 
to discredit his evidence altogether. But still that will not 
warrant the rejection of the evidence by the Judge. It only 
goes to the credit of the witness on which the jury are to de- 
cide.” Cockell resumed his argument. Lord Chief Baron 
GizeRrT says, “another thing that derogates from the credit of 
a witness is, if upon oath he affirm directly contrary to what 
he asserted. This takes from the witness all credibility inas- 
much as contraries cannot be true:” and again he says, “if 
the mother of a bastard charges two persons, she looses her 
credibility and cannot charge either of them.” Lord Etey- 
norouGH observed that these passages, contrasted with others, 
pointed at the distinction between competency and credibility 
and then called on Cockell to state his other objection. At 
the next term, Lord ELtenzoroven said the court had consid- 
ered the objections, and were of opinion, “ that there was no 
foundation for either of them.” 

From that time up to the present, the law in England has 
been settled: “ settled” is not the proper term, for it never was 
unsettled; but from that time up to this, there has not been 
even a suggestion, that the rule falsuwm in uno, &c., existed 
as a rule of evidence, to be enforced by the court in the com- 
mon law courts. 

We have not, of course, looked at every English case, but 
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we have the concurring testimony of all the writers that such 
is the fact. Phillips, Starkie, Chitty Crim. L., and Greenleaf, 
all treat the fact, that a witness, who contradicts himself, or 
confesses that he had sworn falsely, or when it is proven that 
he has made contradictory statements, either when on oath 
or not on oath, as tending to impeach his testimony before the 
jury, who are to weigh it, and to give to it the degree of credit 
to which they may think it entitled, just as they do the evi- 
dence of an accomplice, in which connection they treat of the 
subject; and the idea that the evidence must be withdrawn 
from the jury by the court under the rule falsum in uno, &e., 
never is heard of. 

Dunlap v. Patterson, 5 Cowen 243, was decided by the 
Supreme Court of New York in 1825. The action was trover, 
for the conversion of a boat: To prove that the boat was his 
property, the plaintiff called one Fuller, who swore that he 
purchased tle boat for the plaintiff, as his agent. Upon cross- 
examination, Fuller acknowledged that he had, in an action 
for the boat between other parties, sworn that the boat belong- 
ed to him, and that he had purchased it for himself, and not 
as the agent of the plaintiff. A motion was made to non-suit 
the plaintiff, on the ground that Fuller’s testimony should be 
rejected, and so, the plaintiff had offered no evidence of title. 
The court below refused the motion, and charged the jury that 
“ Fuller was a competent witness, whose testimony should go 
to the jury, who might give it that weight which they thought 
it deserved.” In the court above, Woopwortu, Judge, who 
delivers the opinion, says this part of the charge is “ mani- 
festly erroneous,” and the court decide that there was error in 
leaving the evidence of Fuller to be weighed by the jury in- 
stead of directing the plaintiff to be non-suited: on the ground, 
that the “unsupported testimony of a witness, who swore at 
one time in direct contradiction to the testimony given by him 
at another, in relation to the same transaction, was not entitled 
to credit, and ought not to be regarded.” Although in refer- 
ence to another point, he cites many cases, yet, in regard to 
this, the learned Judge cites none, and contents himself with 
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some general reasoning, such as ought to influence the tribu- 
nal which is to try the issue of fact, but he gives no reason 
why the court should invade the province of the jury, and tell 
them what should regulate their belief. This case, is like a 
witness who proves too much: for it goes beyond the rule 
supposed to be laid down in Jim’s case, and includes a false 
oath taken by the witness in an action between other parties. 
We leave it with the single remark, that the court does not 
seem to have apprehended the distinction between matter 
which affects the competency of a witness, and that which 
affects his credit, although the distinction had been well taken 
in the court below. 

Ingram v. Watkins, 1 Dev. and Bat. Rep. 442, was deci- 
ded in 1836. One Joseph Colson, a witness, called by the 
defendant, swore, among other things, that his father (under 
whom defendant set up title) had claimed a certain house as 
being upon his land, but had never lived in it. Yor the pur- 
pose of discrediting this witness, the plaintiff offered to show, 
that on a former trial, between the same parties, he had sworn 
that his father claimed and had occupied the house. This evi- 
dence was objected to, unless the witness could undertake to 
state, in substance, all that the witness, whom it was the object 
of the plaintiff to impeach, had sworn to on the former trial: 
which it was admitted he was unable to do. The evidence 
was received, and for this the defendant excepted. The excep- 
tion was not sustained. Gastron, J., in delivering: the opinion 
remarks, “ It was the purpose of the plaintiff to bring the for- 
mer testimony of the witness to the notice of the jury, as con- 
flicting with his testimony on the present trial, and thereby 
satisfy them that the witness was not a man of veracity. “ Zo 
impeach the eredit of a witness, one clear and advised contra- 
diction is sufficient, since it is the rule of law, and of good 
sense, that he who falsifies himself in one point, is undeserv- 
ing of belief in all—“ falsus in uno, falsus in omnibus :” no 
more, therefore, of the witness’ former declaration is necessary 
to be heard, than what is charged to be repugnant to his pre- 
sent statement.” 
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This case was cited, we are told, for the purpose of showing 
that there is such a maxim as falsum in uno, de. It is agreed 
on all hands, that there is such a maxim, which addresses 
itself with more or less force, according to circumstances, to 
the tribunal which is to dispose of the issues of fact: but the 
question is, has this maxim been adopted as a rule of evidence 
to be acted on by the court, by which evidence is to be with- 
drawn from the jury, and treated as if the witness was incom- 
petent? Was thatthe decision in Jim’s case? Weapprehend 
that this case is directly opposed to the inference that such 
was the decision. In the court below, it was offered to show 
that the witness had contradicted himself, for the purpose of 
discrediting him before the jury: the evidence was admitted. 
Why did not the plaintiff’s counsel then insist that the testi- 
mony of the witness must, by a rule of law, be withdrawn 
from the jury upon the authority of Jim’s case? In the court 
above, the evidence to contradict was held to have been pro- 
perly admitted, as tending to satisfy the jury that the impeach- 
ed witness was not a man of veracity, and the maxim falsum 
in uno, &e., is referred to as a rule of law, and of good sense, 
whereby the credit of a witness may be impeached before a 
jury. No reference whatever is made to Jim’s case, or to the 
idea that the evidence was to be withdrawn from the jury by 
the court, by force of a rule of law; so that Jim’s case is 
passed by in silence and disregarded, and thereby impliedly 
overruled, unless we suppose that the court considered that 
case as having decided no more than that the maxim, falswm 
in uno, was a matter that might be suggested to the jury as 
fit for their consideration. 

State v. Peace, 1 Jones’ Rep. 226, (1854.) A witness for 
the State, on cross-examination, said she could not tell wheth- 
er a tree standing in the yard was a quarter of a mile or less 
from the house. It was held, that supposing the rule to be as 
expounded in State v. Jim, it did not apply, because the mat- 
ter was immaterial. The court did not feel at liberty to go 
out of its way in order to discuss the decision in Jim’s case ; 
so this has no force on either side. 
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In ve Sanctissima Trinidad, 7 Wheaton 338, was in the 
admiralty court, and has no bearing on account of the differ- 
ence between a court where the facts are decided by a fixed 
tribunal, and courts where it is the province of a jury to decide 
the issues of fact, as we shall take occasion to show below. 

The result is, that the construction put on Jim’s case, has 
no other support but Dunlap v. Patterson, and that stands 
by itself as the only instance in which a court of common 
law has converted the maxim, “ falswm in uno, &c.,” into a 
rule of the law of evidence, to be enforced by the court, and 
is opposed by all the decisions that have ever been made in 
any other common law court!! 

Next as to analogy. If a witness admits that he has cam- 
mitted murder or burglary, State v. Valentine, 7 Ire. Rep. 
225, or felony in stealing a slave, State v. Haney, 2 Dev. and 
Bat. 390, he is nevertheless a competent witness, and his tes- 
timony is to be weighed by the jury, and they may convict 
upon it, provided it “carries to their minds full and entire 
conviction of its truth.” Where is the difference between a 
witness who confesses that he has been guilty of these crimes 
and one who confesses that he has committed perjury? The 
idea that the latter was a confession of the crimen falsi is sug- 
gested by Cockell in King v. Zeal: but the court said there 
was nothing in it; because murder, burglary, &c., are crimes 
of a higher nature, and include, not merely a disregard of truth, 
but a disregard of all obligations and a total depravity and 
wickedness of heart: consequently a system of law would not 
be true to itself, which permitted the testimony of the former 
to he weighed by the jury, but required. the testimony of the 
latter to be withdrawn from their consideration. This must 
be so, according to the maxim, “ the greater includes the less.” 
All the writers upon evidence treat of the evidence of an ac- 
complice and the impeachment of a witness, by his confession, 
or by contradictory statements, in the same connection. So 
the analogy of the law is opposed to the construction which 
has been put on JSim’s case. 

Next, as to the principle or reason upon which such a rule 
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of evidence is based. Without discussing the relative merits 
of a fixed tribunal for the trial.of facts, and the trial by jury, 
suflice it, that-the common law prefers the latter, and consid- 
ers it safer in the investigation of facts, to depend upon the 
good sense of a jury, than upon the knowledge of a judge ; 
for the reason, that juries take a common sense view of every 
question, according to its peculiar circumstances; whereas a 
judge generalises, and reduces every thing to an artificial sys- 
tem, formed by study. Best on the principles of evidence, 66 
vol. Law Library sec. 78. Jurors are not lawyers, or men 
acquainted with formal proceedings, but they are supposed to 
be men of ordinary good sense, somewhat acquainted with 
human nature, and with the motives and views that usually 
influence parties, and witnesses, and it is presumed that if the 
question to be decided is pointed out to them, and all incom- 
petent evidence is excluded, they are more apt to arrive at the 
truth, than any other tribunal. 

The charge of the Judge directs the attention of the jury to 
the question to be decided ; his control over the admissibility 
of evidence excludes all that is incompetent, and the jury are 
relied on to find the truth. It is the exclusive province of the 
jury to decide issues of fact, and to pass upon the credit of 
‘ witnesses; when the credit of a witness is to be passed on, 
each juror is called on to say, whether he believes him or not ; 
this belief is personal, individual, and depends upon an infi- 
nite variety of circumstances; any attempt to regulate or con- 
trol it; by a fixed rule, is impracticable, worse than useless, 
inconsistent and repugnant to the nature of a trial by jury, 
and calculated to take from it the chief excellence, on account 
of which it is preferred by the common law to any other mode 
of trial and to adopt in its place the chief objection to a fixed 
tribunal. “ DoI believe what that witness has sworn to?” isa 
question for each juror. The statement may be more or Jess 
probable, and in accordance with the way in which men act 
and things occur. It may be more or less corroborated by the 
testimony of other witnesses and the attendant circumstances. 
The manner of the witness, even his looks, may impress my 
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mind, more or less favorably, and this is the reason every 
witness is required, by the common law, to be examined in 
the presence of the jury. Is it practicable to frame a general 
rule by which my belief must be regulated? Take the case 
of a witness, whose testimony upon a former trial, varies in a 
material particular from that he now swears to, which is Jim’s 
case; if the jury come to the conclusion that the oath now 
taken is false, they, of course, will give no credit to him; and 
a rule of law to that effect would be useless; but if they are 
satisfied that what he now swears is true, from which it fol- 
lows that what he swore to on the former trial is false, then 
this rule of evidence excludes the truth ; or rather, that which 
must be taken as true, before the rule can be applied. 

Again: a witness denies that he made a different statement 
on the former trial, and it is proved that he did (as in Jim’s 
case) by direct testimony ; or it is proven by the written ex- 
amination taken by the committing magistrate, in regard to 
which it is urged that the magistrate puts down the testimony 
in his own language, and does not adopt the very words used 
by the witness, which may account for the discrepancy, as in 
the State v. Woodly at this term; or the witness may confess 
that he had sworn differently before, and give as a reason, that 
he was induced so to swear, on account of threats that had been 
made against him; or that he was induced to suppress the 
truth by an undue influence exerted over him by the prisoner, 
or from motives of pity and with a view to favor him, (as in 
the present case,) and then there may be a question, whether 
this alleged favor to the prisoner was real, or a mere pretext 
adopted by the witness in order to have its effect with the 
jury? Is it practicable to frame a fixed rule to cover all of 
these different phases which the case may present ? 

Again: according to the supposed rule, the testimony of a 
witness is not to be excluded unless the jury, if he was then 
upon his trial, would convict him of perjury from the evidence 
before them; so the jury are to stop their enquiry as to the 
guilt of the prisoner, and put the witness on trial for perjury : 
if they ald agree that he is perjured, the rule is useless. But 
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suppose eleven of the jury believe he has committed perjury 
and one dissent ; then the supposed rule has no application, for 
it is not “ the same in principle or practice, as if he had been 
judicially convicted of perjury,” because this informal trial to 
which the jury are to subject the witness, has not resulted in 
his conviction by the unanimous verdict or conclusion of the 
jury ; so the rule cannot be applied ; each juror is left to give 
such weight to the testimony of the witness as, in his opinion, 
it is entitled to, and the only effect is, to introduce a trial 
within a trial, and thereby make the matter more compli- 
cated and difficult of solution. 

For these reasons we are satisfied the decision in Jim’s case 
has been misunderstood. It is indecent to suppose that the very 
learned counsel and the eminent Judges could have intended, 
without, or rather in defiance of authority, analogy or princi- 
ple, to introduce a new rule as a law of evidence in a trial 
by jury, and more particularly that they should intend to do 
so in an opinion overruling the decision below, because the 
Judge did not allow the jury to weigh, without the influence 
of his opinion, the credibility of a witness. 

Should it be asked, how did it happen that the counsel and 
the Judge, who took part in the trial of Jim’s case, all used 
Tanguage which, it is assumed, did mislead the profession? 
we would venture to suggest this answer: it was the result 
of a misconception, whereby a maxim or “ general rule,” which 
had been adopted and acted on by the fixed tribunals for the 
decision of facts, according to the civil law and by the Judges 
in the Ecclesiastical Courts, and the Courts of Admiralty, and 
the Courts of Equity, which are fixed tribunals, for the deci- 
sion of questions of fact, and mere emanations from the Civil 
Law, was assumed to be a rule of evidence in the courts of Com- 
mon Law, without referring to the authorities or the legal anal- 
ogy, or to the principle and “ reason of the thing” growing out of 
the difference between the trial of facts by a jury, “a casual tri- 
bunal” selected for that particular trial, and the trial of facts by 
a fixed tribunal, the tendency of which is to generalise and re- 
duce every case to an artificial system or rule formed by stndy. 
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So we are satisfied that nothing in Jim’s case, when pro- 
perly understcod, nor any rule of evidence in the Common 
Law Courts, made it error in the presiding Judge to refuse to 
charge the jury, that if they believed that the witness had made 
a different statement before the grand jury, or had omitted to 
make the same he had made to them, they ought to acquit: 
and we think the Judge did his duty in leaving the whole mat- 
ter as a question for the consideration of the jury. 

In regard to the objection that upon the arraignment, the 
prisoners being asked how they would acquit themselves, said 
“they were not guilty ;” which, as is contended, is a joint plea, 
and put upon the State the onus of proving that both of them 
were guilty: it is decided, in State v. Smith, 2 Ired. 402, that 
the general issue is always a several plea, and in this case it 
was so treated ; for the other prisoner continued the case and 
this prisoner removed his for trial to the county of Person. 

In regard to the objection that it does not appear from the 
record that the prisoner was asked “if he had any thing to 
say why sentence of death should not be pronounced against 
him?” it appears from the record that the prisoner was in 
court—moved for a venire de novo—was sentenced and prayed 
an appeal to this Court. It is true, according to the authorities 
read by'the prisoner’s counsel, it was held in England by many 
old cases to be error, unless the record showed that the prison- 
er, before sentence pronounced, was asked “if he had any 
thing to say, &c.;” for it may be that he might have had 
ground for a motion in arrest, or might have pleaded a pardon. 
These cases have no application to the condition of things 
under which the law is administered in this State. ere the 
prisoner is in court, and before he is sentenced has a right to 
urge any objection that he pleases to make. He is entitled to 


have the benefit of counsel, who may urge in his behalf any 
ground in arrest. A pardon will avail him at any time before 
execution done; and having prayed an appeal, he has a right 
here now, to make any motion in arrest, that he could have 
made in the court below, if he had been asked after his motion 
for a venire de novo was refused, if he had any thing farther 
to say why sentence of death should not be pronounced. 
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Barrie, J. I concur in the decision that the prisoner is not 
entitled, either to a vendre de novo or to an arrest of judgment. 
Upon one only of the questions discussed by my brother Prar- 
son, do my views differ so much from his, as to require from 
me a separate opinion. Upon the maxim of “ falswm in uno 
Salsum in omnibus,” I think that the charge of the presiding 
Judge in the court below was in precise accordance with the 
decision of this Court at June Term, 1828, in the case of the 
State v. Jim, 1 Dev. Rep. 508, and that we are not called upon 
to question the propriety of that decision in the slightest de- 
gree. Asa solemn adjudication of this Court, it demands my 
respect: as the announcement of a safe and valuable rule of 
evidence for the guidance of juries, it receives my approbation. 
I am aware that, practically, its observance by the jury cannot 
always be enforced by the court: for instance, if a witness 
testifying for a prisoner, were guilty of the most apparent per- 
jury in a material part of his testimony, and the court should 
instruct the jury in the strongest manner that the testimony 
of the witness was to be disregarded altogether, there would 
be no way of correcting a wilful error committed by the jury 
in acquitting the prisoner in defiance of the charge ; but the 
doctrine, that a rule, whose general operation is beneficial, is 
to be discarded because it may sometimes be ineffectual, or 
even baneful, has long since been exploded. The argument, 
if available to destroy the present rule, will be equally so 
against that which makes it the duty of the court, and not the ju- 
ry, to decide questions of law in a criminal case. We gave our 
sanction to that important rule in the case of the State v. Leace, 
1 Jones’ Rep. 251, and yet it is well known that juries will some- 
times bring in verdicts of acquittal, in capital cases, without 
any sufficient evidence to support them, and against the most 
decided instructions from the court. Thinking, as I do, that 
the maxim of “ falsum in uno falsum im omnibus” affords a 
most salutary conservative rule of evidence, especially in 
capital trials, I will proceed to show that it was established in 
Jim’s case, just as it was understood and applied by his Honor 
who presided at the trial of the case which is now before us. 





— ——— 
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Jim, a slave, was indicted under an act of Assembly which 
made it a capital felony for a colored person to assault a white 
female, with the intent to commit a rape upon her. After a 
former trial and conviction, a venire de novo was awarded to 
him, and he was put upon his trial again, when the only wit- 
ness called to prove the assault, was a female, whose moral 
character was shown to be bad: to impeach her still further, 
a gentleman of the bar, who had been present at the former 
trial, was introduced as a witness, and stated several material 
particulars in which her testimony varied, on the latter, from 
what it had been on the former examination. The Judge, in 
commenting upon her testimony, and stating what degree of 
credit. ought to be attached to it, told the jury that “ they 
might, exercising a sound discretion, reject part of a witness’ 
testimony, which they did not believe, and act upon such part 
as they did believe.” The prisoner was found guilty, and moved 
for a new trial, assigning as a ground for it, error in the above 
instruction. This motion was overruled and judgment pro- 
nounced, from which he appealed. Now, in order to under- 
stand the decision of this Court, it is necessary that we should 
ascertain the precise point ruled by the court below. The 
question before the court and jury was whether the testimony 
of the female witness was at all to be relied on for any pur- 
pose? The charge of his Honor assumed that a material part 
of it might be false and another part true. Talse and true 
when? Of course, on the trial then in progress: for if the 
Judge had adverted to the fact that the false part of it had 
been given on the former trial, and that all she swore on the 
latter was true, it would not have admitted of the distinction 
of parts. The important enquiry for both the court and the 
jury was, “is she speaking the truth now? is she to be believed 
now—on this trial?” The proof of false swearing on a former 
occasion, if found, was assumed as proof of false swearing, at 
least in part, on the latter. It was on this supposition ‘that 
the charge was given. It applied to the belief of the jury as 
to the testimony as they heard it, and they were told, in effect, 
that though they might think the witness had then perjured 
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herself in stating some material fact, yet they were at liberty 
to rely on other material facts testified to by her. I think it 
almost certain that the counsel, who acted as amicus curiew 
%n this Court, so understood the charge. Had he referred toa 
perjury, committed by the witness on a former trial, in court, 
or before the grand jury, or before an examining magistrate, 
he would no doubt have distinctly so stated: instead thereof 
“he stated the reason of the rule to be, that the jury had 
quoad the particular case, judicially ascertained the corruption 
of the witness, and therefore, as to that case, the result was 
the same as in all other cases where the corruption was judi- 
cially ascertained by a conviction for perjury.” Now that he 
meant that the jury must find the perjury to have been com- 
mitted on the trial then going on, and not on any former occa- 
sion in the previous stages of the cause, is manifest from the 
consideration that the first position is a reasonable and proper 
one, and the other, in most cases, involves an absurdity. There 
are various reasons which may induce a jury to come to a con- 
clusion that a witness has perjured himself in his testimony 
before them: among these reasons one is, that he has sworn 
differently on a former trial of the case, and another that he 
has made contradictory statements out of court: if, in any 
way, the jury believe him corrupt, they ought not to rely on 
him. In a capital case they onght not to put a man’s life in 
peril by attempting the difficult operation of separating the 
sound from the unsound part of a corrupt witness’ testimony. 
The first position then, is but the establishment of a safe and 
conservative rule of evidence of great value. Dut the second, 
as I ha've said, in most cases involves anabsurdity. Ifthe jury 
believe the witness swore willfully false on a former occasion, 
they must come to that conclusion by finding that she swore 
truly on the trial, and then they are bound to acquit the pris- 
oner just at the moment, when by believing the testimony, they 
are convinced of his guilt. 
From these views I am satisfied that the amicus curia@ un- 
derstood the charge of the Judge in J/im’s case as I do: if so, 
it cannot be denied that both Taytor, C. J.,and Henperson J., 
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who delivered opinions in this Court, may have understood it 
in the same light, and thereupon intended to lay down the rule 
in the very terns for which I am contending. The following 
language extracted from the opinions of these eminent Judges, ~ 
seems to me to be hardly susceptible of any other interpretation : 
“I believe that all the writers on the law of evidence lay down 
the rule, that a witness who gives false testimony as to one 
particular, cannot be credited as to any, the maxim being 
Falsum in uno falsum in omnibus. And it is very reasonable 
that it should be so; for the general presumption that a wit- 
ness will tell the truth, is overthrown when it is shown that 
he is capable of perjury.” “I can see no difference in prin- 
ciple, and if so, there should be none in practice, between a 
person heretofore convicted, and one who stands convicted 
before the jury in the case they are trying. Hence the maxim 
Falsum in uno falsum in omnibus.” These expressions seem 
to me to point directly to the testimony given on the trial, 
and apply to its falsity hen and not elsewhere or otherwise. 
So understood, they establislied a rule under which I acted 
while I had the honor of a seat on the superior court bench— 
a rule of which the Judge who presided at the trial of the 
ease which we are now considering, gave the prisoner the ben- 
efit, and for refusing to extend which, as required by his coun- 
sel, the prisoner has no just cause of complaint. 


Per Cur. Judgment affirmed. 








STATE vs. ALFRED WOODLY. 


Every material averment, necessary to constitute a substantive offense, must be 
charged in the indictment and proved on the trial, by the State. 

Therefore, where it is alleged in an indictment, that the defendant did carry, 
convey and conceal a slave, without the consent in writing of the owner of such 
slave, with the intent he should escape beyond the limits of the State, it is in- 
cumbent on the State to prove that such notice in writing was not given. 


Tuis was an INDICTMENT, tried before Person, Judge, for car- 
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rying, conveying and concealing a slave, in order that he might 
escape ; at Spring Term, 1855, of Bertie Superior Court. 


The first count in the indictment was as follows, viz: 


“State of North Carolina, ) Superior Court of Law, Spring 
Bertie County. Term, 1855. 


The jurors for the State, upon their oath present, that Al- 
fred Woodly, and Richard Wynns, free persons of color, late 
of said county, with force and arms, at and in Bertie county 
aforesaid, on the thirteenth day of January, in the year of our 
Lord one thousand eight hundred and fifty-five, did, wickedly, 
wilfully and feloniously, carry, convey and conceal a certain 
negro slave, named Anthony, the property of one Tristram L. 
Skinner, executor of Joshua Skinner, deceased, he the said 
Tristram L. Skinner, then and there, being a citizen of this 
State, to wit, North Carolina aforesaid, without the consent in 
writing of the said Tristrain L. Skinner, the owner of said slave, 
previously to the felonious carrying, conveying and concealing 
aforesaid of the slave aforesaid, obtained, with the intent, and 
for the purpose, then and there, of carrying and conveying 
said slave, Anthony, out of the limits of the said State, con- 
trary to the form of the statute, in such case made and pro- 
vided, and against the peace and dignity of the State.” 

There were various other counts: the 2nd, charging that 
the defendants “feloniously, wickedly and wilfully, did take 
and conceal, and then and there, did permit and suffer the 
same to be done, without the consent in writing of the said 
Tristram,” &c., “ with the intent of carrying and conveying 
the said slave, &c.” 

The 3rd count is like the Ist, only it charges the property 
as belonging to Tristram L. Skinner, without naming him as 
executor, and alleges the intent to be “for the purpose then 
and there of enabling said slave, Anthony, to effect an escape 
out of the State.” 

There were other counts varying the allegation of owner- 
ship, and somewhat varying the other allegations, but substan- 
tially charging as in one or another of those noticed, each one 
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containing the allegation that the acts were done without the 
consent in writing of the owner. 

Upon the trial, much evidence was adduced to show that 
the principal witness had sworn falsely, both before this trial, 
and upon it, and the defendant’s counsel called on the court to 
charge the jury that they were bound to disregard his testi- 
mony entirely. 

But his honor laid down the rule to be, that if they believed 
the witness (Anthony) had sworn corruptly false, in a matter 
material to the issue “ here, upon this trial,” it was their duty 
to discard his testimony entirely: but if the false oath was 
taken formerly, in another part of this proceeding, to wit, on 
the trial before the examining magistrate, it went only to the 
credit of the witness. For this defendant’s counsel excepted. 

Among other instructions to the jury, (which are not ex- 
cepted to,) his Honor charged, that it was not incumbent on 
the State to prove, affirmatively, that the taking and conceal- 
ing were done without the consent in writing of the owner, 
but that the prisoners, if they relied on it, must shew such 
consent in writing.’ For this defendant’s counsel again ex- 
cepted. 

The jury returned the following verdict, viz: “That the 
prisoner, Alfred Woodly, is guilty of the felonious carrying, 
conveying and concealing in manner and form as charged in 
the bill of indictment, and that the defendant, Richard Wynns, 
is not guilty.” 

The counsel for the prisoner moved in arrest of judgment : 
First, because the bill of indictment was defective in not stat- 
ing that the prisoners intended to deprive the owner of An- 
thony of his property, or some words of similar import. 2ndly, 
“ because it isnot stated to what State or country they intended 
to carry him, and to which, to enabie him to make his escape.” 
This motion was overruled, and his Honor having also refused 
a new trial, the judgment of the court was pronounced, and 
the defendant appealed to this court. In this court, a further 
reason for arresting the judgment was urged on account of the 
insufficiency of the verdict. 
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Attorney General, for the State. 
Winston, Jr., for the defendant. 


Barriz, J. The counsel for the prisoner has urged several 
objections tu the legality of the proceedings on the trial, which, 
as he contends, entitle his client to a venire de novo, and if 
that be not granted him, he has insisted, for several reasons, 


that the gee shall be arrested. 
Two of the alleged errors are of the same import with some 


of those which were assigned, and have been overruled by us, 
in the case of the State v. Joseph T. Williams, decided at the 
present term, (ante 257.) Of the remainder, it will be necessary 
to notice with much particularity only one, and upon that we 
are of opinion that the prisoner is entitled to another trial. 
The act of Assembly upon which the indictment is framed, 
makes the want of the written consent of the owner, or owners, 
necessary to complete the offense therein prescribed. This 
requisition is embraced in the enacting clause of the statute 
and does not come in by way of proviso or by a distinct enact- 
ment. It is therefore properly negatived in each eount of the 


indictment. 
An important question arises; upon whom is imposed the 


burden of proving it? In the present case no proof of it was 
offered on the part of the State, and the court held that such 
proof was unnecessary: that it was a matter of defense which 
the prisoner was bound to make out; and to this ruling of the 
court, the prisoner has excepted. The question thus raised 
would be an important one in a case of less magnitude than 
the present, but when it comes to involve the life of the pri- 
soner before us, and of every other person who may hereafter 
be indicted upon the same statute, it acquires a momentous 
interest, which may well make us approach it with the utmost 
caution and deliberation. The opinion of the court below is 
sought to be sustained by the general rule, which is said to be 
founded on convenience and common sense, that the affirma- 
tion of every allegation must be proved. “ He who alleges a 
fact to be, is naturally expected to show its existence, and not 
he who denies it, to show that it is not.” 
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This is a rule of pleading and evidence: which, it is con- 
tended, extends to criminal, as well as civil cases; and as an 
authority in support of it, the case of the State v. Morrison, 
3 Dev. Rep. 299, is strongly relied upon. We admit the gen- 
eral rule, and do not intend to question the authority of the 
case referred to, and yet we cannot sanction the application 
of the principle to the case now under consideration. We 
believe that it is opposed to another fundamental principle, 
that every person charged with a criminal violation of the 
laws of his country, is to be presumed innocent until the con- 
trary is shown, and in aid of that principle, that all the facts 
necessary to constitute the offense must be averred in the bill 
of indictment, and every substantial averment must be proved 
on the part of the prosecution. 

If there be any exception to the general rule which requires 
such proof, it must arise from necessity, or that great difficulty 
of procuring the proof, which amounts practically to such 
necessity ; or, in other words, where the prosecutor could not 
show the negative, and where the defendant could, with per- 
fect ease, show the affirmative. The case of the State v. Mor- 
vison comes within the exception, while, as we shall endeavor 
to show, the case before us is governed by the general rule. 

The difficulty in the various cases which have been brought 
before the court has arisen from the conflict of the two general 
rules to which we have adverted, and the question in each case 
has been, which of these rules must give way, when it becomes 
manifest that they cannot both be sustained ? It will not be dis- 
puted that the one which supports the presumption of innocence 
ought to be predominant ; and ought not to yield to the other, un- 
less it impose no hardships upon the defendant, and be necessa- 
ry to prevent a serious practical difficulty in the execution of 
the law. In such a case the proof of a negative averment in 
the indictment, may be required of the defendant, upon the 
ground that his failure to produce what, if he has it, is so easy 
for him to produce, is evidence of his guilt. Upon this ground 
the case of the State v. Morrison was ultimately put. It was 
an indictment against the defendant for retailing spiritous 
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liquors by the small measure without a license. The indict- 
ment contained the negative averment of a want of license, 
and after a conviction without any proof on the part of the 
State that the defendant had no license, the question was, upon 
whom lay the burden of proving that fact. The court held 
that it lay upon the defendant ; and the judge who delivered 
the opinion, after some remarks about the rule of proving a 
negative averment, and the exception, where the fact “was 
not within the knowledge, or peculiarly within the knowledge 
of the defendant,” proceeded as follows: “ But the principle 
applies much more forcibly, where the point in dispute is the 
existence of a single and simple written document, which, if it 
exist at all, must be in the possession of the defendant. In 
such a case, the failure to produce the paper is, according to 
all experience of the motives and actions of men, proof that 
there is none such; which consideration induced me to say, 
that the question was rather, whether there was legal proof of 
the defendant’s guilt, than whether the proof should come from 
one side or the other. The refusal or omission to exhibit writ- 


ten evidence whicl the party alleges to exist and to be in her 
exclusive power and possession, containing a plain authority 


for her acts, creates a legal and plenary presumption against 
her. It seems, in and by itself, to be conclusive proof.” The 
learned judge then went on to show that Lord Mansriexp as- 
sumed the same ground in deciding the case of J2ew v. Smith, 
3 Bur. Rep. 1473. Similar decisions have been made, in two 
at least of our sister States, upon similar statutes. See Shear- 
er v. the State, 7 Black (Ind.) Rep. 99, and the State v. Crowell, 
25 Maine Rep. 171. The principle upon which all these cases 
have been sustained, is a plain, practicable and intelligible 
one. It imposes no hardship upon a defendant to require him 
to produce a written document, which his interest, as well as 
his duty, requires him to keep as a justification for acts which 
he may do every day, and many times every day. It may 
well be taken as conclusive proof against him that he has no 
such document when he fails to produce it. It is true that he 
may by accident have lost it, but such instances are so rare 
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that they ought not to affect the rule, especially when it is con- 
sidered that he can, by proper application, procure another 
license, or prove its loss and give satisfactory evidence of its 
contents. These, and similar cases, may then well be admit- 
ted as exceptions to the general rule, that every material aver- 
ment necessary to constitute a substantial offense, must be 
charged in the indictment, and proved on the trial, by the 
State; or rather they may be admitted to come within the 
rule, upon the ground that a failure by a defendant to produce 
proof which is necessarily within his exclusive possession, is 
to be deemed positive proof against him on the part of the 
State. So understood, the great conservative principle, so 
essential to the security of those charged with crime, that they 
shall be presumed to be innocent, until the contrary is shown, 
will be preserved in all its integrity. Where no necessity can 
be shown for departing from such general rule, it must em- 
brace an averment though negative in its character. This is 
not only consonant to principle, but will be found to be sup- 
ported by the highest authorities. Thus in the case of JWJ7- 
liams v. the Eust India Company, 3 East’s Rep. 192, it was 
held by Lord Ex.ennoroven, and the whole Court of King’s 
Bench, after an elaborate argument by very able counsel, and 
after an advisart by the Court, that where the plaintiff declared 
that the defendants, who had chartered his ship, put on board 
a dangerous commodity (by which a loss happened) without 
due notice to the Captain, or any other person employed in the 
navigation of the ship, it lay upon him (the plaintiff) to prove 
such negative averment. 

The ground of the decision was, that as it was an imputa- 
tion of criminal negligence upon the defendants, to charge 
them with putting an article of a dangerous quality on board 
the ship, without giving due notice thereof to those concerned 
in the management of her, the presumption was in favor of 
their innocence, until the plaintiff could show their guilt. 

A still stronger case is J?ew v. Jogers, found in 2 Camp. 
Rep. 654. The defendant was indicted upon the statute of 42 
Geo. 3 ch. 107 sec. 1, which makes it felony for any person 
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to hunt deer in an enclosed ground, without the consent of tha? ~~ 
owner. Lawrence, J., before whom the case was tried, deci- 
ded “ that it was necessary on the part of the prosecution, to 
call the owner of the deer, for the purpose of proving that he 
had not given his consent to the prisoner to course them.” 
The owner did not appear as a witness, and the prisoner was 
acquitted. This case, it is true, was decided at Wise Prius, 
but it was before a very able judge, and was referred to with 
approbation by this Court in the State v. Morrison. If we 
admit the authority of this case of Jew v. J2ogers, it seems 
to us that it must govern the one now under consideration. 
The only perceptible difference between them, is, that in our 
case, the consent of the owner is required to be in writing, but 
that cannot, we think, alter the principle, particularly as in 
our case, the statute takes away from the felony the benefit of 
clergy. The owner can be as easily called by the State to 
prove the want of his written consent, as by the prisoner to 
prove its existence. It is manifest that the latter cannot be 
expected to preserve such written consent, so as to have it 
always ready to produce in his defense. There is no statute 
of limitation against a prosecution for a capital (or indeed any 
other) felony, and it would be requiring too much of a person 
charged under the statute in question, to hold him bound to 
keep a small piece of writing an indefinite number of years, 
at the peril of his life. 

Our conclusion then is, that the State was bound to prove 
the negative averment that the alleged offense was committed 
without the consent in writing, of the owner of the slave. 

In coming to this conclusion, we are gratified to find that 
the principles upon which our argument is based, are sustain- 
ed, not only by the authorities to which we have already refer- 
red, but by the Supreme Court of Massachusetts, in an able 
opinion delivered by Suaw, C. J., in the case of the Common- 
wealth v. Thurlow, 24 Pick Rep. 374. 

As the prisoner is entiled to a ventre de novo for the error 
committed by the presiding Judge upon the question which 
we have already considered, we will not notice the other ques- 
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tions presented in the bill of exceptions, because one of them 
has been determined in another case, and the other will not 
necessarily arise on the next trial. 

Of the objections urged on the motion to arrest the judg- 
ment, there is only one which seems to be well founded, and 
which it is necessary for us at all to consider. The counsel 
for the prisoner contends that the verdict is insufficient to au- 
thorise the judgment of death which was pronounced upon 
him; and that such judgment must not only be arrested, but 
the prisoner cannot be put upon his trial again, and is there- 
fore entitled to be set at liberty. To show that the verdict is 
fatally defective, the counsel has referred us to the case of the 
State v. Edmund, 4 Dev. Rep. 340. And he contends that as 
the jury were discharged without having rendered a sufficient 
verdict, it is the same as if they were discbarged without re- 
turning any verdict atall. It is true, that if a jury be empan- 
nelled in a capital case, they cannot be discharged before re- 
turning the verdict, at the mere discretion of the court and 
without the prisoner’s consent. To justify such a course, there 
taust be some evident, urgent, overruling necessity, arising 
from some matter occurring during the trial, which was be- 
yond human foresight and control. Spier’s case, 1 Dev. Rep. 
491; State v. Ephraim, 2 Dev. and Bat. Rep. 162. In the 
present case, the jury did return a verdict, and were then per- 
mitted by the court to separate and go at large, without any 
objection from the prisoner ; which makes it a very different 
case from those referred to. So, supposing that the verdict is 
entirely insufficient to support the judgment which was pro- 
nounced upon it, we cannot yield to the argument of the pri- 
soner that he cannot be tried again for the same offense. The 
ease of the State v. Edmund, upon which the counsel relies 
to show that the verdict is defective, decides that the proper 
course is to reverse the judgment, and order a venire de novo. 
But the Attorney General contends that the verdict is not fa- 
tally defective, and he has made a very ingenious argument, 
to show that there is a substantial difference between it and 
that which was rendered in the State v. Edmund. It would 








JUNE TERM, 1855. 285 





Martin ve. Martin. 





not answer any good purpose for us to decide the question, 
because there is very little probability of its occurring again, 
and we have already, upon another ground, granted to the 
prisoner all the advantage which he could have from a deci- 
sion in his favor upon this. 

This opinion must be certified to the Superior Court of law 
for the county of Bertie, to the end that a venire de novo may 
be awarded by that court. 


Per Curtam. Judgment reversed. 








JOSEPH MARTIN vs. JOHN MARTIN. 


The mere appointment of a deputy on the nomination of the creditor, does not 
discharge the sheriff from liability for the wrongful act of the deputy, (as in 
failing to levy and sell under an execution) unless there be collusion or a want 
of good faith in making the nomination. 


Action on the cass, tried before his Honor Judge Dick, at 
the Spring Term, 1855, of Stokes Superior Court. 

This was an action brought for a false retarn made by one 
Pringle in the name of the defendant, who was the sheriff of 
Stokes county. The plaintiff having a fi. fa. against one 
Charles T. Martin, who lived in the State of Virginia, took it 
to the deferdant and instructed him to appoint one Pringle, a 
deputy, to execute it, which the defendant did. The plaintiff 
made an arrangement with Pringle, that the next time Charles 
Martin came into the county, one New was to give him, P., 
information of the fact, and he was to proceed to make a levy. 
New, who lived near a certain mill, where Charles Martin was 
in the habit of coming, did give the requisite information, 
and Pringle seized a wagon, two horses, and a barrel of flour, 
but, upon some assurances of Charles Martin, let go the wagon 
and horses, and only returned a levy on one barrel of flour, 
which did not satisfy the debt. One of the horses, at least, 
belonged to Charles T. Martin. 
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Pringle, the deputy, was released by the defendant, and was 
examined as a witness for him. 

The Court charged the jury, that if the defendant appointed 
Pringle a deputy to execute the 7. fa. at the special request 
and nomination of the plaintiff, he could not recover. Plain- 
tiff excepted. Verdict for defendant. Judgment and appeal. 


Gilmer and Miller, for plaintiff. 
T. Ruffin, Jr., for defendant. 


Pearson, J. When the plaintiff put the 7. fa. into the 
hands of the defendant, he had a right to say to him, “ the 
defendant in this execution, lives just over the line, but, he is 
in the habit of coming occasionally into this county with his 
wagon and horses to mill, so you must see to it, and-have the 
property levied on.” But instead of thus requiring the de- 
fendant to discharge his duty as sheriff at his peril, the plain- 
tiff, being anxious no doubt to get his money, and with a view 
to assist the sheriff, in having the writ executed, which under 
the peculiar circumstances, he foresaw might be attended with 
more trouble than usual, mentioned to the sheriff that Pringle, 
who lived in that neighborhood, would be a fit person to do 
the business as deputy, and after the sheriff had deputed Prin- 
gle, the plaintiff told him to call on one New, who would let 
him know when the defendant, in the execution, might come 
to the mill. The arrangement is carried out, and the wagon 
and horses are levied on. The plaintiff has nothing further to 
do in the matter. Pringle makes a return in the defendant’s 
name as sheriff, in-which he accounts for one barrel of flour, 
but does not account for the wagon and horses, and one of the 
horses, it is admitted, was the property of the defendant in the 
execution. 

There can be no doubt that Pringle was liable to the de- 
fendant as his deputy, and there is as little doubt that he was 
not liable to the plaintiff, because there was no privity between 
them; and if the plaintiff had sued him, the action would 
have been defeated under the maxim respondeat supertor. 
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As the deputy was so manifestly in default, it will occur to 
every one as strange, that the sheriff did not at once hold him 
responsible for the benefit of the plaintiff. Instead of that, he 
suffers himself to be sued, and then releases his deputy. in or- 
der to make a witness of him!! 

In the absence of any suggestion of collusion between the 
plaintiff and defendant’s deputy, or of any suggestion that 
the plaintiff, in bad faith, recommended to the sheriff a person 
whom he knew was irresponsible and not fit for a deputy, 
“the reason of the thing” certainly is, that the plaintiff should 
hold the sheriff liable and let him have recourse over against 
the deputy, notwithstanding the plaintiff had, for sufticient 
reasons, suggested the name of the deputy, and he was ap- 
pointed, in the language of his Honor, “ at the special request 
and nomination” of the plaintiff. 

We learn upon the argument, that his Honor felt himself 
bound by the authority of Demiranda v. Dunkin, 4 Term 
Rep. 119. That wasa peculiar case. The Attorney of the 
creditor applies to the sheriff to deputise the Adtorney’s own 
clerk to execute the writ, assigning as a reason that the under- 
sheriff (or regular deputy as we call him) was interested on 
the other side. The sheriff, after making several objections, 
granted a warrant to the Attorney’s own clerk; the debtor 
was arrested under the ca. sa. and escaped, and the plaintiff 
sought to charge the sheriff for the escape. Lord Kenyon, C. 
J. “The plaintiffs say because a bailiff, nominated by them 
at their special request, has misconducted himself, the sheriff 
shall be answerable for his misconduct.” Butter, J. “The 
plaintiffs have acted wrong throughout :” “the application 
was for a favor to indulge the plaintiffs with the nomination 
of their own bailiff, who, perhaps, suffered the party to escape 
in order to charge the sheriff, and now the plaintiffs contend 
that by this contrivance, they are entitled to maintain an ac- 
tion against the sheriff, for the purpose of driving him to bring 
another action against their own agent.” 

Hamilton v. Dalziel, 2 Black Rep. 952, is to the same ef- 
fect. Afterwards, in Taylor v. Richardson, 8 Term Rep. 505, 
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where the sheriff had appointed a special bailiff at the instance 
of the plaintiff’s attorney, these cases were cited and much 
considered, and the court decide that the sheriff zs liable. 
Lord Kenyon, C. J., said, “ This is very distinguishable from 
the two cases cited, where probably it was owing to the mis- 
conduct of the plaintiff himself that the sheriff did not do his 
duty.” 

Taylor v. Richardson explained Demiranda v. Dunkin 
and Hamilton v. Dalziel, and since then, the law has been 
considered’settled, that the mere appointment of a deputy, on 
the nomination of the plaintiff, does not discharge the sheriff 
from liability, unless there is collusion or a want of good faith 
in making the nomination. Dalton’s sheriff, 7 Law Lib. 35. 


Per Curiam. Judgment reversed and a@ venire de novo. 








THE INTENDANT AND COMMISSIONERS OF RALEIGH vs. JOHN 
KANE. 


The proceedings of inferior tribunals, which are subject to revision in a higher 
Court, must be of a judicial nature, and, it would seem, must be such as are 
not merely discretionary. 


An order of a County Court, granting a license to retail spirituous liquors is either 
an act, merely ministerial, or if judicial, discretionary in its character, and 
therefore not the subject of review by appeal or certiorari. 

The Act of 1850, which makes it necessary for an applicant for a license to retail 
within the City of Raleigh, to produce the written permission of the Commis- 
sioners, leaves it discretionary with the Court to grant or refuse a license, even 
though the applicant has produced the permission required. Held, therefore, 
that the exercise of this power in such a case, is not the subject of review by 
appeal or certiorari. 


Tus was a petition for a writ of cerTiorart and motion, 
predicated thereon, to quash an order of the County Court of 
Wake granting a license to the defendant to retail spirituous 
liquors in the city of Raleigh, heard before his Honor Judge 
CaLpwWELL, at the last Term of Wake Superior Court. 
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The petition for the certiorari sets forth as follows: “That 
at the February term, 1855, of the county court of Wake, the 
said John Kane was licensed by the said court to retail spirit- 
uous liquors by the small measure, within the limits of the 
city of Raleigh, contrary to the act of the General Assembly, 
passed 28th of January, 1851, for the government of the same : 
the said John Kane not having produced to the said court the 
permission in writing of your petitioners (who were the board 
of commissioners at the time of the application) to make the 
same, to the said court.” 

That “ when the said John Kane made the above applica- 
tion, your petitioners interposed and objected thereto, where- 
upon the said John Kane exhibited to the said court a permis- 
sion in writing by a board now, and at the time of the said 
application, out of office, to wit: the board of commissioners 
elected to serve for the year 1854. Thereupon, your petition- 
ers filed in said court, a certified copy of the resolution of the 
board of commissioners of Raleigh, subsequently passed, re- 
fusing to permit the application to be made—revoking and 
repealing the former order, and certifying the same proceed- 
ing for the information of the court.” 


“ But so it is, may it please your Honor, notwithstanding 
the objection and remonstrance of the board of commissioners 
of the city of Raleigh, &c., the said court, seven justices 
being present, did order and adjudge that the said John Kane 
was entitled to retail spirituous liquors within the city of Ra- 
leigh, and did license him accordingly.” 

“Your petitioners, being then advised, and believing the 
said judgment, order and decree to be unlawful, respectfully 
prayed an appeal therefrom to the superior court of Wake 
county, at the same time tendering a bond for the costs of the 
appeal with security ; but the said prayer and the said bond 
were both rejected.” 

The prayer of this petition is for a writ, commanding the 
county court of Wake to certify the proceedings in the premi- 
ses to the next superior court. The order was made, and the 
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writ having issued, the proceedings of the county court were 
certified accordingly. 

The answer of the defendant adits the facts above set out 
and insists that the same are insufficient, in law, to authorise 
the extraordinary writ of certiorari, and prays that the peti- 
tion be dismissed. 

Upon consideration of the whole matter, his Honor adjudg- 
ed that the petition be dismissed. 

Whereupon the petitioners prayed an appeal to this court, 
which was granted. 


Cantwell, for the plaintiffs. 


1. I maintain that the remedy is by certiorari: the object 

of that writ is simply to bring up the proceedings, to the end 
they may be quashed if unlawful. The remedy is not confined 
to cases guasi appeal, but to all cases of usurped power in the 
county court, Brooks v. Morgan, 5 Ire. 484-5, bottom of the 
last page, and cases there cited; see also Jacobs L. D. Error, 
sec. 2; Dr. Groenwelt’s case, 1 Salk. 144, s. c. 263. Allen v. 
Williams, 1 Hayw. 17; Perry v. Perry, (Nash now C. J. 
arg.) N. 0. T. R. 175, 4 Bl. C. 272, to show that wherever the 
court acts by virtue of an act of Assembly, and not according 
to the course of the common law, the remedy is by certiorari 
and not writ of error, as in the case of Highways, 2 Hawk. 
P. C., c. 27, sec. 838 ; Comms. v. Combs, 2 Mass. 489; S. P. 8 
Pick. 440; 13 Pick. 195, 7 Mass. 158; Parks v. Boston, 8 
Pick. 218. 

2. All judicial acts, the subject of review in this way. 
Parks v. Boston (ubi supra) State v. Marley, 8 Ire. 48 ; State 
v. Bill, 13 Ire. 373; Matthews v. Matthews, 4 Ire. 155. 

8. A judicial act is one which involves the exercise of a 
discretion ; and a ministerial act is one which does not. The 
grant of a license is the exercise of judicial power to deter- 
mine, and adjudge the power of the court, and the merits of 
the application ; wherein the court passes upon both. Theorder 
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for license is reviewable ex debito justitia, Fay and others, 15 
Pick. 243; Regina v. Salford, 14 E. L. and E. 145. 


G. W. Haywood Lewis and Moore for defendant. 


Barrie, J. The writ of certiorari is ordinarily and com- 
monly used in this State as a substitute for an appeal, when 
the latter has been lost without any default of the party enti- 
tled to it. Its effect in such a case is to give to the party a 
right to a trial de novo ; or a re-hearing in the appellate court. 

But though this is the ordinary and most common, it is not 
the only use of the writ. It may be, and often is, employed 
as a writ of false judgment, to correct errors in law, and then 
it is the means whereby the superior court, which is the high- 
est court of original jurisdiction in this State, can, and in a 
proper case, always will, control inferior tribunals, in matters 
for which no writ of error lies, by bringing up their judicial 
proceedings to be reviewed in the matter of law. In such 
case, the certiorari is in effect a writ of error, as all that can 
be discussed and determined in the superior court, are the 
power‘and sufliciency of the proceedings as they appear upon 
the face-of them. Jatthews v. Matthews, 4 Ire. Rep. 155 ;. 
Brooks v. Morgan, 5 Ire. 481; State v. Bill, 13 Ire. 373. 

It appears then, that the proceedings of inferior tribunals 
which are subject to revision in a higher court, must be of a 
judicial nature ; and it would seem must be such as are not 
merely discretionary. “For,” say the court, in the case of 
the Attorney General v. the justices of Guilford, 5 Ire. 329, 
“it is the nature of a discretion in certain persons, that they 
are to judge for themselves, and therefore, no power can re- 
quire them to decide in a particular way or review their deci- 
sion by way of appeal, or by any proceeding in the nature of 
an appeal, since the judgment of the justices would not then 
be their own, but that of the court under whose mandate they 
give it.” 

This rule was applied in the case of Pratt v. Kittrell, 4 
Dev. Rep. 168, where it was decided by the court that the 
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grant of a special administration pendente lite was discretion- 
ary in the county court, and that therefore its order, making 
such a grant, could not be revised in the superior court, either 
by appeal or upon a writ certiorari. These principles are de- 
cisive of the case which we have now under consideration. 

The order of the county court in granting the defendant a 
license to retail spirituous liquors, was either an act merely 
ministerial, or, if judicial, discretionary in its character. If 
the former, as from the case of Jegina v. the overseers of Sal- 
Jord, 14 Eng. Law and Eq. Rep. 145, it would appear to be, 
then the writ of certiorari would not lie, because the order was 
not of “a judicial nature.” If-the latter, then the writ would 
not lie, because it would be contrary to a discretionary power 
to have it reviewed by way of appeal, “ or by any proceeding 
in the nature of an appeal.” 

But it is said that the fifth section of the act of 1850, enti- 
tled, “ An act, to amend an act, passed in the year 1803, enti- 
tled an act for the government of the city of Raleigh,” takes 
from the justices of the county court of Wake, the discretionary 
power to grant a license to any person to retail spirituous liquors 
within the limits of the city, without the permission of the board 
of commissioners, and that therefore such grant is against law, 
and may be reviewed upon a writ of certiorari, used as a writ 
of error. A slight consideration will show the fallacy of this 
argument. The justices are not bound to grant license to 
every person who can obtain the permission of the board of 
commissioners of the city of Raleigh. They still have the 
right, and it is their duty to exercise a sound discretion in de- 
ciding upon the necessity of such grant, and the fitness of the 
person who makes application for it. Should the board, for 
the purpose of raising revenue for the city, give their permis- 
sion to fifty or one hundred applicants, would the justices be 
bound to license them all? Would they not be guilty of a 
gross dereliction of public duty if they did? Surely then, their 
discretionary power is not taken away; and besides, when 
they make a grant, their records need not show any thing 
more than that the applicant had produced before them the 
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permission in writing of the board, and had in a proper man- 
ner proved his good moral character; so that in a case like 
the one now before us, the writ would be totally ineffectual, 
because the alleged error in law would not appear upon the 
record. This proves conclusively that it is not the proper 
remedy. What that remedy is, the act itself points out by 
declaring that the license shall be void, and the person acting 
under it shall be liable to a penalty as well as to an indict- 
ment. 

In the case of Regina v. the overseers of Salford above 
referred to, which was arule, calling upon the Board of Inland 
Revenue, to show cause why a license for the sale of beer, 
granted by asupervisor of excise to one Hague, in the bo- 
rough of Salford, which had been brought up to the court of 
Queen’s bench by certiorari, should not be quashed, on thie 
ground that it had been granted without the production of the 
certificate of the overseer, as required by the statute of 3 and 4 
Vict. th. 61, sec. 2. The court held that the writ would not 
lie, intimating that the question might be raised by proceed- 
ing under the 13th section for the penalty therein prescribed. 

Our conclusion then, is, that the plaintiffs have mistaken 
their remedy, and that there was no error in the order of the 
superior court by which their petition was dismissed. We 
have not thought it necessary to consider particularly whether 
the plaintiffs, who certainly were not parties to the record in 
the county court, had such an interest in the order, granting a 
license to the defendant, as authorised them to have such order 
reviewed in the superior court upon an appeal, or upon any 
proceeding in the nature of an appeal. We mention the ob- 
jection only to prevent the conclusion being drawn from our 
silence that we deemed it untenable. 


Per Curtam. The order of the superior court is affirmed. 








COMMISSIONERS OF RALEIGH vs. JOHN KANE. 


Under the charter of the City of Raleigh, the power of the Commissioners to 
19 
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grant permissions to apply to the County Court, for a license to retail, and to 
collect a tax for such permission is to be exercised but once a year by the set 
of Commissioners in office, and can be acted upon only by a Court sitting with- 
in the same year. 

No consent of a citizen, can authorize such permission otherwise, or oftener: 
Held therefore that a license, granted by a County Court of Wake, under a 
permission given by, and paid for, to a Board, not in existence at the time of 
its session, is void, and subjects the retailer to the penalty given by the charter. 


Tus was an action of pest, tried before his Honor Judge 
CaLpwELL, at the Spring Term, 1855, of Wake Superior Court, 
brought before him by appeal from the judgment of the In- 
tendant of the city of Raleigh. 

The action was commenced by a warrant, for a penalty of 
twenty dollars, given by an Act of Assembly of 1803, and 
amended in 1850, entitled “an act for the government of the 
city of Raleigh.” The warrant is as follows: 


“State of North Carolina, 
City of Raleigh. 

“ To any lawful officer of the county of Wake, (to execute and 
return within thirty days from the date hereof, Sundays ex- 
cepted,) Greeting: 

“ Whereas, by the fifth section of an Act of the General As- 
sembly of the State of North Carolina, ratified on the 28th day 
of January, 1851, entitled “an act to amend an act passed in 
the year 1803, entitled “ an act for the government of the city 
of Raleigh,” it was enacted as follows, to wit: “ That it shall 
not be lawful for the justices of the county court of Wake, to 
grant any license to retail spirituous liquors within the limits 
of the city of Raleigh, without the permission of the board of 
commissioners first had; and if any license shall be granted 
without such permission in writing, attested by the clerk of 
the board of commissioners, first filed with the clerk of the 
county court, such license shall be void and of no effect, and 
the person obtaining such license, shall be liable to indictment 
as in other cases of retailing without license, and to a penalty 
of twenty dollars, for each and every offense, to be recovered 
by warrant, before the Intendant of Police, or any justice of 
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the peace, in the name of the commissioners of the said city, 
for the use of said city. 

“And whereas, complaint hath this day been made to me, 
that John Kane, late of said city, on the second day of April, 
1855, did retail spirituous liquors within the limits of the city 
of Raleigh: that is by a measure less than a quart, unto Wil- 
liam Wythe of said city, without the permission of the board 
of commissioners first had, and under a license granted 
by the justices of the county court of Wake, without such 
permission in writing, attested by the clerk of the board of 
commissioners first filed with the clerk of said county court, 
contrary to the form of the fifth section of the act aforesaid, 
whereby and by means of the premises, and by force of the 
statute aforesaid, an action hath accrued to the commissioners 
of the city of Raleigh, for the use of said city, to have and de- 
mand the said penalty of twenty dollars: These are therefore, 
to command you to take the body of the said John Kane, so 
that you have him before me, or any justice of the peace of 
the said county, at the city of Raleigh, within &c., to answer 
the above complaint. And have you then and there this 
warrant. 

“ Witness, the signature of our Intendant of 
Police, at the city of Raleigh, this second 
[SEAL OF THE CiTy.] day of April, 1855, and the seal of the 
said city. 
W. D. Haywoon, Int’nt.” 

To which warrant, the defendant pleaded the general issue, 
license, and permit to retail spirituous liquors before, and at 
the time of issuing said warrant, also that he exhibited the 
same duly proven in open court upon the trial. 

Upon this warrant, there was a verdict for the plaintiffs, 
subject to the opinion of his Honor, upon the following state- 
ment of proceedings of the county court upon the granting of 
the license aforesaid : 

* Court of Pleas and Quarter Sessions, 
February Term, 1855. ; 


“ John Kane, of the city of Raleigh, applies for a license to 
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retail spirituous liquors in the city of Raleigh by the small 
measure. The board of commissioners of the said city, by 
Edward Cantwell, Esq., city attorney, objects to the said ap- 
plication, that he has not the permission of the said board to 
apply forthe same. The said John Kane, thereupon, exhibits 
in open court a paper writing, previously filed with the clerk 
of said court, in the words following: 


“ Raleigh, January 6, 1855. 
“Ordered by the board of commissioners of the city of Ra- 
leigh, that Mr. John Kane, be recommended to the county 
court of Wake, as a suitable person to have a license, to retail 
spirituous liquors by the small measure, at his old stand, in the 
city of Raleigh.” 
(Signed,) “J. J. Curisropners, Clerk.” 
He proved the grant, and due issue of the same. 


The board by whom this permission was granted, were elected 
in January, 1854, to serve for one year, and went out of office 
on the 15th January, 1855, when a new board was elected in con- 
formity with the city charter. On the 17th January of that 
year, the newly elected board at their first meeting, passed the 
the following order: 

“ Resolved, That the permission in writing, granted by the 
late board to John Kane and to John Sugg, to apply to the 
county court, at its next February Term, for licenses to retail 
spirituous liquors be, and the same is hereby rescinded, and * 
that it be certified to the county court, that the said John 
Kane and John Sugg, have not the permission of the board to 
apply for a license to retail spiriuous liquors in the city of 
Raleigh.” 

This proceeding of the then board was duly certified to the 
county court, and notice thereof given to the said Kane and 
Sugg. The commissioners, by their attorney aforesaid, con- 
tended, ist, That the power of the board of commissioners 
elected in 1854, expired with their term of office in January, 
1855, and that they could not grant a permit to take effect in 
February, 1855, when they would be and were out of office. 
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2nd. That if this was not so, then that under the charter, the 
present board, having tendered back the tax paid by Mr. Kane 
for his permit, had a right to revoke, and did revoke the same ; 
therefore that Mr. Kane had no recommendation from the 
board and was not entitled to a license. 

The court, however, was of a contrary opinion, and there- 
upon ordered that he should receive a license, and accordingly, 
he was licensed to retail for one year in the city of Raleigh 
from the 3rd Monday of February, 1855, which is the same 
license pleaded by him. Upon the foregoing case it was agreed 
by the counsel on both sides, that if his Honor should be of 
opinion that the action of the county court was legal, that 
judgment should be entered for the defendant, but otherwise, 
for the plaintiff for the penalty and costs. 

And upon consideration of the said case, his Honor being of 
opinion with the plaintiffs, gave judgment accordingly ; where- 
upon the defendant appealed to the Supreme Court. 


Cantwell, for the plaintiff. 


1. Unlawful to license the defendant without plaintiff ’s 
consent, A. A. 1803, L. L. Raleigh, sec. 21, p. 24; Ib. 1851; 
Ib. sec. 5, p. 57. These acts amount to a prohibition in the 
county court to license without the permission of “ the board,” 
State v. Moore, 1 Jones’ Rep. 276. 

2. The permit exhibited, not the permit of “the board” but 
of individuals who once composed it. The powers of each 
board expire with the year, Coms. of Wil. v. Roby, 8 Ire. 250, 
and the commissioners of Raleigh cannot bind their successors, 
L. L. Ral. 1814, sec. 1, p. 36; Ib. 1803, sec. 1, p. 17; Ib. see. 
3, p. 18. 


G. W. Haywood Lewis and Moore for defendants. 


Barrie, J. The record in the present case brings fairly 
before us, for revision, the order of the justices of the county 
court of Wake, made at the last February Term, by which 
they granted a license to the defendant, authorizing him to 
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retail spirituous liquors for one year within the limits of the 
city of Raleigh ; which order we have decided in another case, 
against the same defendant, cannot be reviewed by the writ of 
certiorari. If the license granted by the said justices be for 
the reasons assigned by the plaintiffs “ void and of no effect,” 
then the defendant is liable to them for the penalty claimed in 
this suit under the plain provisions of the 5th section of the 
act of 1850, entitled an act to amend an act passed in the year 
1803, entitled “an act for the government of the city of Ia- 
leigh.” 

The plaintiffs contend that the grant of the license in ques- 
tion was void, because it was made without the permission of 
the board of commissioners then in existence; and the ques- 
tion is whether the persons who composed the board prior to 
the 15th January, 1855, and whose term of office expired on 
that day, or those who succeeded them and who therefore com- 
posed the board when the grant was made, were the board of 
commissioners whose permission was to be first had, before 
the grant could be lawfully made within the meaning of the 
act referred to. 

We deem the question an important one, affecting, as it does, 
the power of the justices of the county court of Wake, the 
rights of the defendants and the good and orderly government 
of the city of Raleigh, and we have therefore given it our at- 
tentive consideration. The result of our reflections is that the 
board of commissioners, whose term of office had expired be- 
fore the sitting of the county court, had no authority to give 
the permission upon which the justices acted, and that conse- 
quently their order, granting a license to the de¥endant, was 
void. The reasons which have brought us to this conclusion, 
we will now proceed to state. 

The act of 1850 was passed, as appears from its title, to 
amend the act of 1803 ; and may, therefore, legitimately receive 
aid from it, whenever such aid may be necessary to ascertain 
its meaning. The fourth section of the amending act author- 
izes the commissioners of the city “ to levy and collect a tax, 
not exceeding twenty-five dollars on every billiard table, nine 
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or ten pin alley, victualing house or restaurant, and upon 
every permission granted to retail spirituous liquors within the 
limits of the said city.” The act does not prescribe in express 
terms, whether these taxes may be levied and collected annu- 
ally, semi-annually, or bi-ennially. How then are the city 
authorities to know how often they have the power to assess 
and collect them? The answer is to be found by referring to 
the 8th section of the act of 1803, by which the taxing power 
is conferred upon them in the following words: “ In order 
to raise a sufficient fund for repairing the streets of the city, 
and for effecting other useful and necessary purposes, the said 
commissioners are hereby authorized to lay, levy and collect 
annually a tax.” &c. Weare then satisfied beyond a doubt, 
that the taxes authorized by act of 1850, are to be levied and 
collected annually. But when is the tax upon permissions to 
retail to be paid? As to that, the act of 1803 cannot furnish 
any information, because the grant of a permission to retail is 
not of a nature to be listed like the taxable property and polls 
therein specified. The tax then may, in the absence of any 
provision to the contrary, be demanded when the permission 
is given. And it is reasonable that it should be so, because 
the permission may be applied for and obtained at any time 
during the year, with a view to apply for a license from the 
justices of the county court, provided the members of the 
board which gave it, shall continue in office until the court 
shall sit. Such too is the public law relative to the payment 
of the tax on the license which the sheriff receives as a part 
of the public revenue. (See 1 Rev. Stat. ch. 102, sec. 20, and 
Act of 1854, ch. 37, sec. 23, par. 14.) And such we learn is 
the practical construction which has been placed upon the said 
4th section of the act of 1850. Having thus ascertained that 
the commissioners of the city of Raleigh have the power to levy 
and collect a tax upon the grant of their permission to retail 
every year, and not oftener, and to demand payment when the 
grant is made, we are prepared to understand the meaning of 
the Legislature in the enactment of the 5th section of the act. 
The words are, “ that it shall not be lawful for the justices of 
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the county court of Wake, to grant any license to retail spirit- 
uous liquors within the limits of the city of Raleigh, without 
the permission of the board of commissioners first had, and 
if any license shall be granted without such permission in wri- 
ting, attested by the clerk of the board of commissioners first 
filed with the clerk of said county court, such license shall be 
void and of no effect.” The question is, what board /—one, the 
members composing which had gone out of office when the 
license was granted? or one whose members are then in offi- 
cial existence? “The commissioners of the city of Raleigh” 
are a political corporate body having perpetual succession ; but 
that succession is to be kept up by the annual election of com- 
petent persons to fill the office. The board of commissioners 
is the name by which they are more particularly called when 
met for the transaction of official business. That too isa body 
having perpetual succession, but the members composing it 
change every year; for though the same individuals may be 
re-elected for successive years, yet they have to qualify, by 
taking the prescribed oaths, before they can act; just as any 
other persons would have to do. Hence we find the distine- 
tion between the “ existing” and a “ former board,” as will be 
seen by a reference to the 16th section of the act of 1803. 

It follows from this, that all such taxes as are annual, can be 
levied and collected once only, during the official existence of 
any one setof members composing the board of commissioners. 
We have seen that the board, or the members composing the 
board, which gives the permission to retail, may demand an 
immediate payment of the tax. The power to give the per- 
mission and the power to tax are thus shown to be co-extensive 
and must therefore begin and terminate at the same time. 

Now, let us see how all this applies to the case before us. 
No person will deny that the members who come into office, 
and compose, what we will call a new board, in the month of 
January in any year, have power to give a permission to one 
who wishes to apply at the next succeeding county court for a 
license to retail within the limits of the city, and to demand 
the payment of the tax for the same. If 80, their power, be- 
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ing a limited and special power, as in its nature must be, is 
exhausted and gone. As to that, the board is functus officio, 
and any further attempt to exercise the power, must be a nul- 
lity. But perhaps it may be said, that it does not appear that 
the board which granted the permission in the present case 
had ever before exercised the power, and that therefore the 
grant was valid. The clear and decisive answer is, that the 
Legislature did not confer the same power, which is necessa- 
rily limited to one year, upon two sets of commissioners to be 
exercised during the same year. Yet such would be the case 
if the action of the members who composed the board of 1854 
could be sustained. Their power to grant a permission to the 
defendant for a license, and to tax it, commenced with their 
entry into office. They did, or might have authorised him to 
apply for a license at the February term, 1854, and for their 
permission have made him pay a tax. Their successors must 
have the same power for 1855. And unless the power of 
the former set be confined to their official term of existence, 
it must necessarily trench upon that of the latter, which the 
Legislature certainly never intended. But it may be argued 
that the defendant was, for certain reasons satisfactory to him- 
self, willing to take and pay for a permission from the board 
of 1854, and that he might, if he choose, waive the objection 
to the payment of the double tax. The reply is, that the ques- 
tion is one of power in the board, and his consent cannot con- 
fer what the Legislature has withheld. 

Viewing the case in every light in which it can be present- 
ed, it appears to us that the late board of commissioners did an 
act which amounted to the exercise of power, which properly 
belonged to their successors, and not to them, and that there- 
fore, their act was null and void. 

In favor of this construction too, an obvious policy may be 
urged. It is that the license, which the court may grant, must 
be in force, for a part, greater or less of the time during which 
the members of the board who gave the permission are in 
office ; and they will, of course, feel a deeper interest in seeing 
that the retailer does not abuse his privilege. 
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The objections to the sufficiency of the warrant are all un- 
tenable. 

It sets forth every fact necessary to show that the penalty 
given by the act, had beenincurred. Itstates that thereby an ac- 
tion had accrued to the “ commissioners of the city of Raleigh,” 
which is the name in which the act directs the penalty to be 
recovered. 


Per Curiam. Judgment affirmed. 








JACOB BROCK vs. REUBEN KING. 


A Sheriff to whom a runaway has been delivered, but not under or by virtue of 
the warrant of a Justice of the Peace, is not liable for the escape of such 
runaway from the Jail of the county under the act of Assembly, Rev. Stat. 
Chap. 111, Sec. 11, 12, 13. 

Whether if the Sheriff had received a slave as a runaway, to be kept in the 
common Jail of the County, and the slave escaped, the Sheriff would be liable 
at common law without reference to the Statute—Quere. 


Acrion on the case for an escape of a runaway slave, tried 
before his Honor, Judge Person, at the last term of Robeson 
superior court. 

The plaintiff showed that he was the owner of the slave 
George in question; that he escaped from on board a steam 
boat on the Pee Dee river, in the month of January, 1853 ; 
that soon afterwards he was apprehended in the county of Robe- 
son and delivered as a runaway to the defendant, who was the 
sheriff of that county, who committed him to the jail of the 
county. 

It was also proved that the body of the slave, George, was 
found, about two weeks after being delivered to the defendant, 
in a well in the same county, with marks of violence upon it, 
which produced the death of the slave. 

The defendant’s counsel contended that as the slave had 
been delivered to the sheriff without the warrant of a justice 
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of the peace, adjudging him to be a runaway, the sheriff was 
not liable for the escape. 

His Honor held that having received the-slave as a run- 
away, and having put him in the jail as such, he was bound 
by his own act, and was liable for the escape. He held fur- 
ther that the measure of plaintiff’s damages was the value of 
the slave. Defendant excepted to these instructions. Verdict 
for plaintiff. Judgment and appeal. 


Strange, for plaintiff. 
Shepherd, for defendant. 


Barriz, J. The action is founded on the following provi- 
sions in the 1ith, 12th and 13th sections of the 111th chapter 
of the Revised Statutes: “If a negro who shall be taken up 
as a runaway, and brought before any justice of the peace, 
will not declare his or her owner, such justice shall in such 
case, and he is hereby required, by a warrant under his hand, 
to commit the said negro slave to the jail of the county wherein 
he or she shall be taken up.” “ Where any runaway slave 
shall be brought before a justice of the peace, said justice 
shall commit the said runaway to the constable of his district 
by his warrant and therein order such constable to convey the 
said runaway to his house, or the public jail, &c.” “If any 
sheriff or his under-sheriff, or any constable into whose hands 
any runaway shall be committed by virtue of this act, shall 
negligently or wilfully suffer such rnnaway to escape, the said 
sheriff, under-sheriff, or constable, shall be liable to the action 
of the party grieved, for recovery of his damages at the com- 
mon law, with costs.” 

The question is, can the plaintiff recover, without showing 
that his slave was committed to the custody of the defendant 
as sheriff of Robeson county, by a warrant under the hand of 
a justice of the peace of that county ? 

The act from which we have extracted the above-mentioned 
clauses, is, with regard to them, manifestly penal, and must 
be construed strictly ; at least, it must not be extended by 
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construction beyond the clear intent of the legislature. That 
intent was to place a slave when taken up as a runaway, under 
the guardianship and protection of the law, to be thereby 
preserved for the use of the owner. With that view, certain 
duties and liabilities are imposed upon the judicial and minis- 
terial officers of the county wherein the slave may be taken 
up. In order that it may be certainly known that the slave 
is a runaway, the judicial officer, to wit, the justice of the 
peace is required so to adjudge, and to signify it by commit- 
ting the slave by a warrant under his hand. The ministerial 
ofticer, sheriff or constable, can then know with certainty that 
the slave is in his custody, that he holds him in his official 
capacity, and must securely keep him, at the peril of being 
compelled to pay all such damages as the owner may sustain 


by his escape. \ 
If the slave be delivered to the sheriff as a runaway, with- 


out such warrant, or upon an insufficient warrant, he will be 
no more responsible for his escape, under the act, than he 
would be for the escape of a debtor committed in execution 
under insufficient process. The cases are very analogous, and 
it is perfectly well settled, that under the twentieth section of 
the 109th chapter of the Revised Statutes, the sheriff is not 
liable for the escape of a debtor committed to jail upon a 
paper purporting to be a ca. sa. but which is void for the want 
of some of the essential parts of that process. See Walker 
v. Vick, 2 Dev. and Bat. Rep. 99. That case certainly would 
not have been more favorable for the plaintiff therein, had 


there been no semblance of a process. 
Whether the defendant would have been bound by his act 


of receiving the slave as a runaway, had he been sued at com- 
mon law, without reference to the statute, it would be improper 
for us to decide; but we are_ clearly of opinion that he is not 
so bound, when sued upon his statute liability. In that case 
he cannot be called upon for his defense until the plaintiff has 
shown that the statute liability had been incurred by the com- 
mitment of the slave under the warrant of the justice. 
Per Curiam. The Judgment is reversed 
! and a venire de novo granted. 
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JOHN W. BRYAN vs. JOSEPH H. BURNETT. 


A dam erected below a steam-mill, for the purpose of floating timber to the mill 
and not for the purpose of driving the machinery of the mill, by which water 
is ponded back upon the land of another, does not come within the meaning of 
the Act requiring the proprietor of land overflown, first to apply by petition to 
the County Court. 


Action on the casE to recover damages for ponding water 
back on the land of the plaintiff, and overflowing it, tried be- 
fore his Honor Judge Catpwe tt, at the last Term of Martin 
Superior Court. 

It appeared in evidence, that the defendant erected, on 
Conaho creek, a steam-mill for the purpose of sawing timber 
into plank, &c., and shingles; and for the purpose of grinding 
corn; and to enable the owner of the mill to float timber to 
the mill, he erected adam across the creek just below the mill, 
which backed the water upon the plaintiff’s land and over- 
flowed it ; for this injury to his land the plaintiff brought this 
action. 

His Honor was of opinion that the plaintiff ought to have 
proceeded by petition for damages, under the act of Assembly, 
before bringing this suit: and that therefore the action could 
not be sustained. In submission to which opinion, plaintiff 
took a non-suit and appealed. 


‘ Winston, Jr., for the plaintiff. 
Attorney General, for the defendant. 


Pearson, J. At common law, if A, by the erection of a 
mill and dam on his own land, ponded the water back upon 
the land of B, and injured htm to an amount, say, not exceed- 
ing one dollar, during any one year, B could to-day, issue a 
writ in case for the damage done on yesterday, and to-morrow 
he could issue another writ for the damage done to-day, and 
the day after, another writ for the damage done on the day 
preceding, and so on ad infinitum ; and in all of his several 
actions he would be entitled to judgment for one penny and 
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costs of suit, and in this way A could be forced to take down 
his mill-dam. 

For the protection and encouragement of persons erecting 
“a public grist mill, or mill for domestic manufactures or other 
useful purposes,” it is provided, by statute, that any person 
who may conceive himself injured by the erection of any such 
mill, shall apply by petition, to the court of pleas and quarter 
sessions, &c. If, upon the proceeding thereupon had, the pe- 
titioner’s damages per annum, are assessed to less than twenty 
dollars, he shall be therewith content, for five years; but if 
the annual damages are assessed as high as twenty dollars, 
“ Nothing contained in this act shall be so construed as to pre- 
vent the person so injured, his heirs or assigns, from sueing, 
as heretofore usual in such cases,” 

This statute is in restraint of the remedy at common law, 
and the questiun is, whether the erection of adam, by which 
water is ponded back, the dam not being necessary in order to 
furnish the motive power to work the mill, and being in fact 
made below the mill, for the purpose of making a head of 
water in order to float over the saw logs, is a case within the 
meaning of the statute? In other words, can such a dam 
claim the protection of the statute, as being a part of a public 
grist mill? - 

A plain statement of the facts decides the question. 

The dam is not necessary for the working of the mill, and 
is a mere adjunct, which particular localities make highly con- 
venient, in order, not to work the mill, but to float saw logs to 
the mill. 

Suppose the locality was such, that the owner of the mill by 
making a dam across a stream, some half mile from his mill, 
could pond the water back for some miles, and thus float down 
saw logs to his dam, and from there take them on timber 
wagons to the mill, will any one say such a case falls within 
the meaning of a statute which abridges the common law rem- 
edy of one who is injured by the erection of the dam? If 
such is the law in regard to a dam distant one half mile, the 
same law must be applicable to a dam adjoining the:mill, but 
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which is not necessary for the working of the mill, and the 
purpose of which could be answered by ¢ressle work or an 
ordinary road, if it suited the convenience of the owner of the 
saw mill to make one. 

It is clear this dam is no part of the mill, the erection of 
which is protected and encouraged by the statute. 


Per Curiam. Judgment reversed. Venire de novo. 








JAMES DAVIS vs. ROBERT LANIER. 


A record showing that ‘A was appointed a Guardian to B upon entering into bond 
with C and D as sureties” and that A only executed a bagd, in consequence 
of which A took charge of the ward’s estate, is a sufficient “ committing of an 
orphan’s estate to the charge or guardianship” of a person, to render the magis- 
trates making such entry liable for not taking good and sufficient security upon 
the default of A. The entry in the above case does not mean, that A was 
to be guardian if he gave B and C as sureties, but that he was already appointed 
guardian and was to, or would give the persons as sureties, who were tendered 
to the Court and accepted. 

One of the several Justices of the Peace who are on the bench when an appoint- 
ment is made of a guardian without taking security, may be sued alone under 
the Act of Assembly Rev. Stat. ch. 54, sec. 2. 

The measure of damages in such a case is the amount of the principal and com- 
pound interest on the principal up to the time of the plaintiff’s arrival at full 
age, but nothing can be allowed as damages for the interest accruing after 
that event. 


Action on the cask to recover damages for failing, as a Jus- 
tice of the Peace, to take security of a Guardian on committing 
the estate of a ward tohim: Tried before his Honor, Juper 
CattgvELt, at the Spring Term, 1855, of Martin Superior 
Court. 

At April sessions, 1839, of Martin county court, the following 
entry appears of record: “ Ordered that E. G. Hammond be 
appointed guardian of James Davis instead of Thomas Howell, 
upon entering into bond with Hardy Brown and John Hyman 
as sureties in a bond of $10,000: Robert Lanier, H. Eason, 
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and John Long, Esquires, on the bench. Bond executed by 
E. G. Hammond alone.” At January session, 1841, of the 
same court, the following entry appears of record: “ Present 
on the bench, E. G. Hammond, William Slade and Ilarmon 
Eason. E. G. Hammond surrendered the guardianship of 
James Davis: ordered that it be committed to N. F. Hooker, 
and that he give bond, &c.” The bond executed by Hammond 
was found among the papers of the county court office. 

Ilooker, who was appointed to succeed Hammond in the 
guardianship, testified that the latter was insolvent when he 
resigned the said guardianship, that he ran off and went out 
of the State a short time thereafter, and that he never could 
collect any thing out of him. 

It further appeared that Howell, who had preceded Ham- 
mond in the guardianship, had paid over to him in guardian 
notes $334 74, and took his receipt for the same. Howell had 
given a good and sufficient bond, which was still good when 
he relinquished the guardianship. 

Defendant’s counsel contended that the above recited entry 
did not amount to evidence of Hammond’s appointment as 
guardian, that it only meant that he was to be guardian, if 
he gave bond with the persons named as sureties, and never 
having complied with that condition, he had no authority to 
receive the ward’s estate from Howell, the former guardian, 
and that the former guardian and his sureties ought to have 
been sued on their guardian bond for parting with the estate 
without looking to the sufficiency of Hammond’s appointment, 
and prayed that his Honor would so charge the jury. 

The court declined giving such instruction, but advised the 
jury that the plaintiff was entitled to a verdict, if they believed 
the facts inevidence. Defendant excepted. Verdict for the 
plaintiff $920, of which sum $334 74, is the amount received 
by Hammond of the plaintiff’s money in 1837, and the sum of 
$338 83, the compound interest thereon, till the plaintiff ar- 
rived at full age; and the residue, to wit, $246 43, is the 
simple interest on the said two sums, from that time up to the 
commencement of this Term. 
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Judgment according to the verdict, and appeal by the de- 
fendant. 

3esides the positions taken below, the defendant, here, 
further contended that under the act of Assembly, the action 
could not be sustained against one alone of the justices on the 
bench when the guardian was appointed. 

It was further contended, that the defendant was not liable 
for damages on account of interest accrued after the ward came 
to his full age. 


Moore, for plaintiff. 
Rodman and Attorney General, for defendant. 


Nasu, C. J. The defendant was one of the justices of the 
county of Martin, and was one of the presiding magistrates at 
April term, 1839. At that term of the County Court, it is 
alleged by the plaintiff, that one E. G. Hammond was ap- 
pointed by the Court, ‘the defendant Lanier with two other 
magistrates being on the bench, his guardian; and that the 
Court took no security from him. The action is in case, and 
brought to recover damages for this neglect. The Act of 1836, 
ch. 54, sec. 2, provides, “if any court shall commit an orphan’s 
estate to the charge or guardianship of any person or persons 
without taking good and sufficient security for the same, the 
justice or justices appointing such guardian, shall be made 
liable for all loss and damages sustained by such orphan, &c. 
to be recovéred by action at the common law, &e.” 

On behalf of the defendant it is insisted that Ilammond . 
never was appointed guardian of the plaintiff; and secondly, 
if he was, the defendant could not be sned alone, but that the 
other magistrates on the bench when the appointment was 
made should have been joined. As to the first objection, 
being a matter of record, it must be proved by it. The fol- 
lowing entry appears upon the records of April term, 1839, 
of Martin County Court: “Ordered that E. G. Hammond be 
appointed guardian of James Davis, instead of Thomas Howell, 
upon entering into bond with Hardy Brown and John Hyman 


20 
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as sureties in a bond of $10,000. Robert Lanier, H. Eason 
and John Long, esquires, on the bench. Bond executed by 
E.G. Hammond alone.” Itis insisted by the defendant’s coun- 
sel that by the entry no appointment of a guardian was made 
by the Court, as the giving of the bond with the specified 
sureties, was a condition precedent never complied with by 
Hammond. 

The contrary was ruled in the case of Spencer v. Cahoon, 
4 Dev. 225. The question arose in that case, upon the sufii- 
ciency of the appointment of one Gibbs as an administrator. 
To show ¢hat appointment, the records of the Court making it, 
was given in evidence; it is as fullows: “November session, 
1816. It is ordered that Stephen Gibbs be appointed admin- 
istrator of the estate of Jeremiah Gibbs, on his entering into 
bond in the sum of $4,000, with John C. Bonner and William 
Selby, his sureties.” No bond, as required by law, was given 
by Stephen Gibbs. Both he and his sureties executed a paper 
writing in blank which was accepted by the Court as the admin- 
istration bond of Stephen Gibbs, and he, thereupon, qualified 
as administrator. The Court declared the bond to be invalid, 
but that the appointment was valid, and though voidable, was 
not void. In the case of Spencer, administrator de bonis non of 
Jeremiah. Gibbs v. Cahoon, 1 Dev. and Dat. 27, the question arose 
as to the validity of this appointment, under the same order as in 
the preceding case. The Court declared, that under that order 
Stephen Gibbs was duly appointed the administrator of Jere- 
miah Gibbs: that the words “on his entering into bond with 
the sureties specified,” were not, taken in connection with the 
subject matter, a condition precedent: “such an order,” says 
the Court, “would be so absurd, that the intention to pass it 
cannot be presumed, unless the terms will not admit of any 
other construction. It would not bind the Court or any body 
else.” The full meaning is, “ that on his entering into bond, 
the appointment was then made.” In conclusion, the Court 
declare that the administration, for the defects pointed out, 
might probably be revoked by the Court making it, but that 
no other court can declare it void; “ for it was granted by the 
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competent Court although committed without taking bond or 
administering the oaths.” The same point was decided in 
Miller v. IToskins, 2 Dev. 360. The words of the record 
were, “administration upon the estate of Richard Miller, 
granted to William Taylor, giving bond in six hundred pounds 
with J. M. and D. B. as sureties.” The Court decide that the 
words “granted” and “giving” plainly mean, “is now 
granted” and “is now given.” These authorities decide the 
present question. By the order of the April term, 1839, of 
the County Court of Martin, Hammond was appointed the 
guardian of the plaintiff, and by virtue of it, was entitled to 
take into his possession, the property of his ward. No secu- 
rity was taken by the appointing Court, of which the defendant 
was one, and for such omission, the members of the Court 
were liable to the plaintiff in damages. 

The second objection cannot be sustained. We were at first 
struck with the force of the objection, this being an action of 
tort, arising under an Act of Assembly, rendering all the 
appointing magistrates liable, it was thought unjust that one 
should be selected and made to bear the whole burden, when 
the delinquency was shared by him with two others. 

Upon reflection, however, we are of opinion that the action 
is properly brought against the defendant alone. The Act de- 
clares “that the justice or justices appointing the guardian, 
&c., shall be made liable, &c.” The Statute, therefore, evi- 
dently contemplated a case, in which the action might be 
brought against one alone of the appointing justices, in view, 
likely, of the remedy given, namely, an action on the case at 
common law. It is a doctrine of the common law, no doubt 
familiar to those who passed the act, that in ¢ords, the party 
injured may bring his action against the whole of the ¢ort- 
Jeasors, or against any one. The action is, therefore, well 
brought against the defendant alone. 

The remaining question is as to the amount of damages, to 
which the plaintiff is entitled. The plaintiff insisted that he 
was entitled to the amount received by Hammond from the 
preceding guardian, Howell, with compound interest from the 
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time he received it, up to the time when he came of age, and 
to simple interest on the amount of said principal and interest, 
up to the term of the trial, and so his Honor instructed the 
jury. The plaintiff is clearly entitled to compound interest 
to the time when he came of age, but not to any interest after 
that time. The argument upon the ‘latter point is, that the 
Act makes the appointing justice liable “for all loss and dam- 
ages” which the ward has sustained by their default and that 
the simple interest was occasioned by their default. Not so. 
As soon as the ward came of age, he had a right to bring his 
action. If he had done so he would have recovered his com- 
pound interest and had all that was justly due him. The 
simple interest then was the result of his own negligence in 
not bringing his action soon enough, and we cannot punish 
one man for the negligence of another. 

We are pleased that the jury have so found their verdict as 
to enable the Court to rectify the error without sending the 
parties back to another jury. The verdict gives to the plaintiff 
$920 in damages, of which $334 74 is the sum received by 
the guardian Hammond, from the former guardian. $338 83 
is the compound interest on that sum to the period when the 
plaintiff arrived at full age, and the balance $246 43 is simple 
interest on those two sums, from the time when the compound 
interest stopped, to the commencement of the term. The com- 
pound interest upon the sum received by Hammond, together 
with the principal sum, compose the true amount to which the 
plaintiff is entitled, to wit: the sum of $673 57. The judg- 
ment below is reversed as to the sum of $246 43, and judgment 
will be entered for the sum of $673 57, the amount of three 
hundred and thirty-four dollar sand seventy-four cents, with 
compound interest thereon to the time when the plaintiff came 
ofage. It may be that the defendant could have been entitled 
to a deduction on the score of commissions, but the point was 
not made and we give no opinion upon it. 


Per Curtam. Judgment reversed, (in part.) 
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JOHN B. THOMPSON vs. ENGLISH G. FLOYD. 


Where by an Act of Assembly, Jury trials are abolished in the County Courts of 
a particular County, and an issue of devisavit vel non was made up in such 
County Court, there being no provision in the Act for removing the issues into 
the Superior Court: Held that the proper mode would be by certiorari, but 
that a removal by consent of parties would render the issuing such writ unne- 
cessary. 

Held further, that an order of removal simply, is to be taken as a removal by 
consent. 

It is not an unconstitutional exercise of power in the Legislature, to make it 
discretionary in a County Court to abolish Jury trials in such Court. 


Issuz of DEVISAVIT VEL NON, removed under the act of As- 
sembly abolishing jury trials in the county courts of Robeson, 
into the Superior Court and tried before his Honor, Judge 
Person, at the Special Term of that Court in May last. 

The record in the County Court shows that the paper writing 
in question, was offered as the last will and testament of Wd- 
liam Thompson, by Join L. Thompson, and that it was oppos- 
ed by William P. Floyd, an infant, by English G. Floyd, his 
guardian. 

An issue of devisavit vel non was made up in the case, and 
being duly set down on the docket for trial, the cause was 
removed to the Superior Court of Robeson by the following 
order: ‘ Removed for trial to the next term of the superior 
court for this county”; which entry appears immediately 
atter the statement of the issue. The issue was submitted to 
a jury in the Superior Court, and a verdict taken by consent in 
favor of the will, subject to the opinion of the Court on a 
question reserved, with an agreement that in case his Honor 
should be of opinion with the caveators, that the Superior 
Court of Robeson could not, in this way, take cognizance of 
the matter, the verdict should be set aside, and the proceedings 
dismissed. lis Honor being of opinion with the caveators, 
the verdict was ordered to be set aside and the suit dismissed ; 
from which judgment the propounders prayed and obtained 
an appeal to this Court. 
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The Act of Assembly under which the question of jurisdic- 
tion is raised, is substantially set out in the opinion of the 
Court and, therefore, need not be stated here. 


Winston, Sr., and Shepherd, for propounder. 
Troy and Banks, for caveator. 


Barriz, J. After the issue of devisavit vel non was made 
up in the county court, the only way in which it could be dis- 
posed of was by atrial by jury; and if the jurisdiction to have 
causes tried in that mode had been taken away from the County 
Courts of Robeson, and vested exclusively in the Superior Courts 
of that county, either party had a right to remove their cause 
to that Court, by a writ of certiorari, for the purpose of having 
the issue tried there. In the case of the State v. Jacobs, Busb. 

tep. 218, we held that by consent, the parties might remove 
a cause under similar circumstances, without the trouble, 
delay, and expense of that writ; and that when an order ap- 
peared upon the records of the County Court in the following 
words, “ Ordered that this cause be transferred to the Superior 
Court for the trial of the issue”; it would be taken as having 
been made by consent. The order in this case, following im- 
mediately upon the making up of the issue “Removed for 
trial to the next term of the Superior Court of this county,” is 
one of equivalent import with that in the Séate v. Jacobs and 
must be governed by the same rules. Indeed the counsel for 
the defendants have not, in this Court, relied much upon the 
ground of objection to the jurisdiction of the Superior Court; 
but have sought to sustain the judgment of that Court, dis- 
missing the cause, for the want of jurisdiction, by contending 
that in the second section of the Act of 1850, entitled “an 
Act to repeal an Act entitled an Act to give exclusive juris- 
diction to the Superior Courts of Robeson in all cases where 
the intervention of a jury shall be necessary” is unconstitu- 
tional, and therefore void. 

The first section of the Act, by repealing the act of 1820, 
restored jury trials to the County Court, and then the second 
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section provides as follows: “ That if a majority of the acting 
justices of the peace for the said county shall, at any time 
hereafter, deem the restoration of the jurisdiction of pleas to 
the said Court inexpedient, they shall have power to abolish 
the same; first giving thirty days notice of their intention 
upon the court-house door in the town of Lumberton, and in 
the event of the happening of the same, the clerk of the 
Court of pleas and quarter sessions shall, within five days 
thereafter, transfer to the office of the Superior Court clerk 
of the said county, all books, papers and process in his 
office wherein the intervention of a jury shall be necessary, 
and the said Superior Court clerk shall enter the same upon 
his docket in the same manner and under the same rules and 
regulations as if the original process had issued from his 
oftice.” It is admitted that the justices of the County Court 
had abolished jury trials therein, prior to the time when the 
issue in this case was made up. The counsel for the defendant 
contend that after the jurisdiction to try issues of fact by a 
jury had been conferred upon the County Court by law, the 
power to abolish it was exclusively a legislative power, which 
the General Assembly alone could exercise ; and which, there- 
fore, it could not delegate to the justices of the County Court. 

In the discussion of the question of constitutional power, 
which is thus raised, it is not necessary for us to enter upon 
an examination of the nature and extent of the power of the 
Legislature. It is not denied that the law-makers “May order 
and enact what to them may seem meet and useful, upon all 
subjects, and in all methods, except those on which their action 
is restrained by the Constitution,” either of the United States, 
or of the State—(See //oke v. I/enderson, 4 Dev. Rep. at p. 7.) 
Neither is it necessary for us to consider the general question 
whether the General Assembly can delegate any portion of its 
legislative functions to any man or set of men, acting either in 
an individual, or corporate capacity. That it may, has been too 
long settled and acquiesced in by every department of the 
government and by the people, to be now disputed or even 
discussed. The taxing power is unquestionably a legislative 








316 IN THE SUPREME COURT. 





Thompson vs. Floyd. 





power and one of the highest importance: and yet it has, ever 
since the adopticn of the Constitution, been partially delegated 
to the justices of the county courts and to every incorporated 
city, town and village, throughout the State. The power to 
pass laws and ordinances for the government of the members 
of a corporation is a legislative power, and yet no person 
has ever yet thought it an infringement of the Constitution 
for the Legislature to confer the power of making by-laws upon 
the corporation itself. The power of prescribing rules for the 
orderly conduct of business in a court of justice, is a legis- 
lative power, and yet it has often been intrusted to the courts 
themselves, with the approbation of every body. The truth 
is, that in the management of all the various and minute de- 
tails, which a highly civilized and refined society requires, the 
General Assembly must have, and are universally conceded 
to have, the power to act by means of agents; which agents 
may be either individuals or political bodies; most generally 
the latter. Without such power the Legislature would be an 
unwieldy body, incapable of accomplishing one-half of the 
great purposes for which it was created. 

When the act is done by the agent, its efficacy is derived, 
not from the agent, but from the Legislature itself, the source 
of the power. Tlence, the Legislature has, through its agents, 
run off and marked the boundaries of counties, and located 
and established their seats of justice. It has often appointed 
agents, and conferred upon them authority to ascertain the 
existence of certain facts, declaring what the law shall be if 
the facts be found to exist; and yet no one ever thought of 
doubting that the law went into operation immediately upon 
the ascertainment of the facts, in the manner designated. Of 
this a remarkable instance is to be found in the act of 1834, 
ch. 1, entitled, “An Act concerning a convention to amend 
the Constitution of the State.” That Act employed the agency 
of many of the executive and ministerial officers of the gov- 
ernment, to ascertain whether it was the will of the people of 
the State that a convention should be called for the purpose 
of amending the Constitution, and declared that if a majority 
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of the voters of the State, should have been found to have 
cast their votes in favor of the measure, that delegates should 
be elected, and the convention should be held. It is well 
known that, without any further legislation on the subject, 
upon a majority of the votes having been ascertained to be in 
favor of the calling of the convention, it was called, met, and 
proceeded to adopt and propose to the people certain amend- 
ments, which were ratified by them, and now form a part of 
our fundamental law. That Convention was composed of 
many of the ablest lawyers and statesmen of the State, and 
though a few of the members doubted of the legality of the 
restrictions which the act imposed upon them, not one was 
heard to question its validity in any other respect. Time 
would fail us to enumerate all the instances of a like partial 
delegation of power. The celebrated one to which we have 
just adverted is alone decisive of the case before us. 

The Legislature, in substance and effect, appointed the jus- 
tices of the County Court of Robeson to ascertain the fact, 
whether a majority of them were in favor of surrendering the 
jurisdiction of having jury trials in Court: and in the event 
the fact being thus found, enacted that thereafter such juris- 
diction should be taken from them and vested exclusively in 
the Superior Court of the county. The jurisdiction was trans- 
ferred, not by the justices of the County Court, but by the 
Legislature ; just as the Convention of 1835 was not called into 
existence by the authority of the Governor, who ascertained 
and proclaimed the fact that a majority of the voters of the 
State were in favor of it, but by the act of the Legislature of 
1834, which prescribed the time, manner and circumstances, 
at, in and under which, it was to meet and perform its import- 
ant duties. The justices were the mere instruments of the 
Legislature to perform a certain act, and ascertain a certain 
event, which, in its wisdom, that body deemed proper to be 
performed and ascertained, before its will, in relation to a cer- 
tain matfer, should go into operation. Should it be now held 
that a subsequent declaration of its will is necessary before it 
can be carried into effect, it will unsettle many laws which 
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have, ever since the foundation of our government, been re- 
ceived and universally acted upon as valid. Not to multiply 
instances: the 29th sec. 31st ch. Rev. Stat., which authorizes 
the justices of the county court to dispense with the attend- 
ance of jurors at two of their terms, affords an apt illustration 
of the subject. That Act, under a somewhat modified form, 
was passed originally in the year 1806.—(See lev. Code of 
1820, ch. 693, sec. 9.) It has been acted upon in some of the 
counties of the State for many years, without question, and 
we think it is now too late to attempt to bring it into doubt. 
To dispense with the attendance of jurors at two of their terms, 
is, in effect, to abolish jury trials at those two terms: and is 
as much a legislative power, as to abolish them at the four 
terms, or altogether. ‘The cases are alike and cannot be dis- 
tinguished from each other in principle, and they must both 
stand or fall together. In our opinion both can stand upon 
the ground that it is the Legislature, and not the justices,which 
enacts the law by which the jurisdiction is taken away in part 
or in whole. 

It would be difficult, and it certainly is not necessary, for 
us to attempt to define the precise boundary between what the 
General Assembly, in its legislative capacity, is bound to do 
in and of itself, and what it may do by and through the agency 
of others. Whatever that dividing line may be, it is clear 
that the justices of the county court of Robeson, in performing 
the act which they were authorized to perform by the legis- 
lature of 1850, were not, in a proper sense, legislating upon 
the subject. As soon as they had done what it was entrusted 
to them to do, they were functi officio and had no further 
power over the matter. They could not repeal, alter, or amend 
the law in the slightest particular. They had simply, under 


‘the authority of the Legislature, ascertained a fact, and then 


the legislative declaration of the will of the law-makers 
attached a law to that fact. The partial and limited power 
of the justices is extinguished and gone forever. The univer- 
sal and unlimited power of the Legislature, within the bounds 
of the Constitution, is still existing, and still upholding the 
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law which took away the jurisdiction of trying jury cases 
from the County and transferred it to the Superior Court. Un- 
der that law his Honor, in the latter court, ought to have 
entertained and disposed of the present cause, and it was 
erroneous to dismiss it. 

For this error the judgment must be reversed, and this must 
be certified to the superior court, to the end that it may pro- 
ceed to have the issue tried, and the cause disposed of accord- 


ing to law. 
Judgment reversed. 


Per Cvurtam. 








ARCHIBALD McLAUGHLIN vs. JOHN J. McLAUGHLIN et al. 


Where upon the appearance of an insolvent at the County Court, a suggestion 
of fraud is made, but no specifications are filed in that Court, Held that the 
cause was not in a state to be carried to the Superior Court by appeal, 
certiorari or otherwise. 


Morton for judgment on a ca. sa. bond, heard before his 
Honor Judge Person, at the Special Term of Robeson Supe- 
rior Court, May, 1855. 

At February term, 1854, of Robeson County Court, the fol- 
lowing is the entry in this case: “ Defendant not allowed to 
take the oath; fraud suggested. Transferred to the superior 
court.” This transfer was intended to be in pursuance of an 
Act of Assembly passed in 1850, concerning the County Court 
of Robeson. There were no specifications of fraud filed in 
the County Court, but specifications were filed in the Superior 
Court, at spring term, 1854, and the cause was continued 
till this term when, the defendant not appearing, a motion was 
made for judgment by default against him and his sureties. 
The motion was opposed, on the ground, that the cause had 
been sent to the Superior Court prematurely, not having been 
put at issue ; and his Honor being of that opinion, ordered it 
to be dismissed, from which judgment plaintiff appealed. 
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Shepherd, for plaintiff. 
Troy, for defendant. 


Bartir, J. The question which has been discussed before 
us, and decided at the present term in Thompson v. Floyd, 
(ante 313) does not arise in this case. Ilere no issue was, nor 
as matters then stood, could have been made up when the 
cause was transferred to the Superior Court. The 10th section 
of the Revised Statutes ch. 58, entitled “An Act for the relief 
of insolvent debtors,” provides that when a debtor, after hav- 
ing taken the necessary preliminary steps, applies to the county 
court for permission to take the benefit of the act, any creditor 
may suggest fraud: whereupon the court shall direct an issue 
to be made up and tried by a jury. The Act of 1844, ch. 31, 
sec. 2, (Ire. Dig. Man. p. 118,) prohibits the court from per- 
mitting such an issue to be made up and tried, unless the cred- 
itor, his agent or attorney, shall file his suggestions of fraud in 
writing. 

From the record it appears that no suggestions were filed, 
and no issue made up until the cause was docketted in the 
Superior Court. It was not therefore,while in the County Court, 
in a condition to be taken to the Superior Court by way of 
appeal, writ of certiorari, or otherwise, and his Honor did 
right in dismissing it for want of jurisdiction. 


Per Curtam. The judgment is affirmed. 





THOMAS SUTTON AND WILLIAM LONG ts. JOSEPH MADRE. 


Circumstances that raise only a possibility or conjecture, ought not to be left 
alone, to a jury as evidence of a fact which a party is required to prove. 


Action of trespass guare clausum fregit, tried before his 
Honor Judge Person, at the last Spring Term of Perquimons 
Superior Court. 

Title to the locus in quo was proved to be in the plaintiff, 
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Sutton: it had been cultivated by one Thach, under whom 
Sutton claimed title in 1851, but by no one in 1852, until the 
fall of the year, when it was proven that both of the plaintiffs 
were seen there,with their respective horses and hands, plough- 
ing and putting the land in wheat. Both of these repaired the 
fences, including the dividing fence between the field in ques- 
tion, and that of the defendant, upon which they put some 
new rails, and they gathered and shipped the wheat crop the 
ensuing year. 

There was evidence as to the defendant’s entry, also to plain- 
tiff Sutton’s title and as to boundary ; and there were questions 
raised as to the admissibility of evidence, which are all stated 
in the defendant’s bill of exceptions; but from the view taken 
of this case, by the Court, it is not material for them to be set 
forth. 

The defendant’s counsel insisted that the plaintiffs could not 
recover, because the legal title being in the plaintiff, Sutton, 
and he being in actual possession, that possession was ex- 
clusive; and that there was no evidence of any such possessory 
right or possession in the plaintiff, Long, as to admit of an ac- 
tion being sustained by him, and called upon his honor so to 
instruct the jary. 

But the Court declined so to instruct, and left it to the jury 
to say, whether “they were satisfied from the evidence, that 
Long was there under a contract of renting or some like agree- 
ment, by which he acquired an interest in the land. 

To this the defendant excepted. Verdict for the plaintiff. 
Judgment and appeal. 


Teath, for plaintiff. 
Smith and Jordan, for defendants. 


Barriz, J. It may bea matter of regret that the judgment 
in this case must be reversed and a new trial granted upon an 
objection which applies to the parties, and not to the merits of 
the suit. We say it may de a matter of regret because, appa- 
rently, the law has been correctly administered in the Court 
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below, in every thing except in submitting to the jury the 
question of the joint possession of the locus in quo by the plain- 
tiffs, without any proper evidence.to support it. The title of 
the land was shown to bein the plaintiff, Thomas Sutton, and 
the only testimony offered to show that the other plaintiff was 
in possession with him, was that the two were seen together 
ploughing in a crop of wheat, with their respective hands and 
horses : were also seen to repair the fences and to gather and 
ship the wheat the ensuing year. No written lease, from Sut- 
ton to the other plaintiff was produced, and no oral letting was 
shown by any direct proof, and it was left to be inferred from 
the testimony just above stated. Was that testimony suffi- 
cient to be left to the jury for that purpose? We think that 
under the circumstances it was not. The burden of proof, it 
will be remembered, lay on the plaintiffs. The evidence they 
offered could raise a conjecture only of-a fact which they 
were bound to establish. It was just as consistent, if not 
more so, with the supposition that the plaintiff, Sutton, permit- 
ted the other plaintiff to crop with him upon shares, as that 
he had rented him the land. Such acase comes directly within 
the rule laid down by Gaston, J., in delivering the opinion of 
the Court in the case of Cobb v. Fogleman, 1 Ire. Rep. 440, 
“Where the law does not presume the existence of a fact, there 
must be proof, direct or indirect, before the jury can right- 
fully find it: and although the boundary between a defect of 
evidence and evidence confessedly slight, be not easily drawn 
in practice, yet it cannot be doubted that what raises a possi- 
bility or conjecture of a fact, never can amount to legal evi- 
dence of it.” See also State v. Levells. Busb. Rep. 200. The 
rule may, perhaps, be better illustrated by the following ex- 
ample: suppose the plaintiff in a cause was bound to show 
the existence of a fact within twenty years, and the only testi- 
mony he offered was that of a witness who stated that it exis- 
ted either nineteen or twenty-one years, and he could not re- 
member which: could the Judge leave that isolated statement 
to the jury as testimony, from which they were at liberty to 
find the issue in favor of the plaintiff? Certainly not; and 
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yet the case would be as strong in his favor as the present. 
Here the testimony tends to prove a fact against the plaintiffs 
as much as it does one for them. Hence it can, at most, raise 
only a possibility or conjecture, which, as Judge Gaston says, 
is not legal evidence of the fact. 

For the error in this single particular the judgment is re- 
versed, and a venire de novo awarded. 


Per Curiam. Judgment reversed. 








Doe on the demise of JEREMIAH BASON. vs. JOHN HOLT. 


The words of a will ‘ to the only proper use and behoof of my daughter, Marga- 
ret,” who is a feme covert, do not of themselves secure to such feme covert a 
sole and separate estate, so as to deprive the husband of his marital rights. 


Action of EsEcTMENT, tried before Dick, Judge, at the last 
Term of Alamance Superior Court. 


The lessor of the plaintiff claimed title under the will of 
Joseph Bason, which contains the following clause, that is, 
“*T give and bequeath and demise to my son, Jeremiah Bason, 
his heirs and assigns, a mare and colt, cow and calf, and wheel, 
one bed, household and kitchen furniture, sheep, cattle, hogs, 
and all the personal property bought by meas belonging to Mar- 
tin Whitsett, placed by me in the possession of my daughter, 
Margaret ; alsoa negro girl, named Mary, and her increase, born 
or to be born; also the tract of land bought by me from the 
said Whitsett, whereon he resides, to have and to hold the said 
property, real and personal, to the only proper use and behoof 
of my daughter, Margaret, and at her death, equally divided 
among her children then living.” 

The defendant claimed the tract of land mentioned in the 
above extract, by virtue of a sheriff’s sale, under a judgment, 
&c., against Austin Whitsett. 

The case sent to this Court, concludes in these words, “The 
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only question was, whether Austin Whitsett, who is the hus- 
band of Margaret mentioned in the will, has such an interest 
in said land as could be sold under execution for his debts. 
His Honor, Judge Dick, was of opinion, that he had not such 
an interest.” To which instruction the defendant excepted. 
Verdict for the plaintiff. Judgment and appeal by defendant. 


Graham, for the plaintiff. 
Norwood, for the defendant. 


Nasu, C. J. The question arises under the will of Joseph 
Bason, deceased. The clause of the will is as follows: “I 
give and bequeath and demise unto my son Jeremiah Bason, 
his heirs and assigns, a mare and colt, &c., property bought 
by me as belonging to Martin Whitsett, placed by me in the 
possession of my daughter, Margaret, &c.; also, the tract of 
land bought by me from said Whitsett, whereon he resides, 
to have and to hold said property, both real and personal, to 
the only proper use and behoof of my said danghter Margaret, 
and at ler death, equally divided among her children.” The 
land thus devised was sold under an execution against Whit- 
sett and purchased by the defendant. Do the words, “to the 
only preper use and behoof of my said daughter Margaret, &c.” 
deprive her husband, Martin Whitsett, of his marital right? 
We think that of themselves they do not. That a separate 
estate both in real and personal property may be so conveyed, 
by either a deed or will, to a female, as to secure it from the 
control of her husband, and put it beyond the reach of his 
creditors, cannot be denied ; but such disposition is not favored 
by the law, and the words used in a will or deed, to have such 
effect, must be “unequivocal and expressed in unambiguous 
terms.” No words of art are, however, necessary: it will be 
sufficient, if, as above stated, the intention of the donor is 
expressed in terms sufficiently plain. The word “separate” 
is the appropriate word, but any others will do which express 
the whole legal idea belonging to the first. See Levin on 
Trusts, page 150. 
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This subject has several times been before this court. The 
ease of J2udisell v. Watson, 2 Dev. Eq. 430, was a devise ; the 
words were, “all to be for her and her heirs’ proper use:” the 
Court decided they were not sufticient to deprive the husband 
of his marital rights. In Ashcraft v. Little and others, 4 Ire. 
Eq. 236, which arose under a deed, the words were, “ but the 
said gift to extend to no other person ;” it was deeided they 
did not amount to a separate estate in the daughter, the donee. 
In Rudisell’s case the doctrine is gone into largely, and the 
English authorities examined ; among them, Wedlis v. Sayres, 
4 Mad. 409, and J2oberts v. Spicer, 5 Mad. 491; this Court 
says “it was held that upon the force of the particular words 
“her use” or “her own” use, &.,.no separate use could be 
implied; for her own use and her proper use meant the same 
thing, &c. I think no person can.find a difference between 
her own and her proper use.” In our case the words are, * to 
the only proper use and behoof &c.” In Ashcraft’s case, the 
strong words ‘to extend to no other person,” were not sufii- 
cient. Between the words “to her own proper use” and the 
words “her proper use,” there is no difference, they mean 
the same thing, and we have seen that the latter are not sufli- 
cient to convey a separate use to the female. 


But this case differs from those cited in this, that here the 
legal title was in a trustee by the terms of the will. What 
would have been the decision of this Court, if, at the time of 
the making of the will, the devisee, Margaret, had been shown 
to be the wife of Whitsett, we do not consider. We have 
looked carefully through the will to find if the fact were so, 
and the case sent here is silent on that point. The only indi- 
cation upon that subject is contained in the opinion of the 
court below, in which it is stated “Arthur Whitsett, who is 
the husband of Margaret, &c.” It does not say he was, at the 
time the will was made, and we cannot, as was said by the 
Court in Rudisell’s case, be governed by a meaning so defect- 
ively expressed. 


As this fact did not appear, so far as the record shows, his 
21 
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Honor erred in holding that Whitsett had no such interest as 
was the subject of an execution. 


Judgment is reversed for the error pointed out, and a venire 
de novo is awarded. 


Per Curiam. 








STATE on rel. of ISRAEL BROOKS vs. WILSON GIBBS et al. 


A defendant in an execution paid the money to the sheriff who had the writ in 
his hands; the sheriff failed to make return of the monay or process ; a second 
execution issued upon which the defendant therein (the present relator) paid 
the money again: Held that he could not bring an action against the sheriff 
on his official bond for failing to make the proper return ; that remedy inured to 
the plaintiff on the execution, and the relator’s remedy was to have the second 
execution set aside on motion, or sue plaintiff in the execution for money had 
and received as having been paid under a mistake. 


Action of pst, tried before his Honor Judge Catpwe t, at 
the Fall Term, 1854, of the Superior Court of Hyde county. 

A verdict was taken by consent, subject to the opinion of 
his Honor upon the case which is recited in the opinion of 
this Court. The Court below, upon consideration of the case, 
being of opinion with the defendants, ordered the verdict to 
be set aside and a non-suit to be entered. 


Shaw, for plaintiff. 
Donnell, for defendant. 


Nasu, C. J. There is no error. In 1850, an execution 
came to the hands of the sheriff of Hyde, on whose official 
bond the defendants were sureties, at the instance of one 
' Young, against the relator, who thereon paid the sheriff three 
hundred dollars. The writ was never returned, nor the money 
paid into the office, nor to the plaintiff in the execution. The 
sheriff of Hyde died, and after his death, another execution was 














JUNE TERM, 1855. 327 





Winder vs. Smith. 





issued against the relator, upon which he again paid the money. 
The action is on the official bond of the deceased sheriff; the 
breaches assigned, that he did not pay to the proper person the 
money received, nor return the writ. The relator has miscon- 
ceived his action ; he might have maintained an action against 
Young, the plaintiff, for money had and received to his use as 
having been paid by mistake. When the sheriff of Hyde 
received the money on the execution, the latter was discharged 
and he had no further claim upon the relator, in relation to it, 
and Young committed a tort or wrong in having issued the 
second execution. If asale of the relator’s property had taken 
place under the second execution, the sale would have been 
void and the purchaser would have acquired no title under it. 
Murrell y. Roberts, 11 Ire. 424. 

The first execution was discharged and the debt paid. The 
relator paid the amount the second time in his own wrong. 
When it issued, he might have stopped it by a motion in the 
Court from which it issued, or by audita querela, which is 
the appropriate remedy where the party has no claim. Hehas 
no claim against these defendants. Such an action might have 
been brought by Young, for it was an injury to him, that the 
sheriff made no return to Court, nor paid the amount received, 


to him. 


Per Curiam. Judgment affirmed. 








WILLIAM H. WINDER vs. PENELOPE SMITH et ai. 


Where one construction can be put on words in a will (in themselves extremely 
vague and indefinite) which will give operation and effect to the intention of 
the testator, that construction will be adopted, rather than the whole purpose 

. of the will should fail. 


Acrion of covenant tried before his Honor, Judge Carp- 
WELL, at the Spring Term, 1855, of Wake Superior Court. 
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The following case was agreed and submitted to the Superior 
Court. ' 

The defendants, by their deed of bargain and sale, executed 
on 20th of April, 1854, bargained and sold to the plaintiff, his 
heirs and assigns, certain lands and real estate lying in the 
county of Wake, being the same mentioned in the plaintiff’s 
declaration, and in, and by the said deed did covenant, among 
otber things as follows: “That they, the said Penelope Smith 
and Mary A. Smith, or one of them, at and immediately be- 
fore the time of the sealing and delivery of these presents are 
or is lawfully, absolutely, and rightfully seized of a good, sure, 
perfect and indefeasible title and estate in fee simple, in pos- 
session of and in the premises herein before by these presents 
granted and sold, or mentioned, or intended so to be, and 
every part thereof, without any manner of remainder or re- 
mainders over or other matter or thing whatever,” and also 
as follows, that is to say “that they the said Penelope and 
Mary, or one of them, now have or hath a good right and title 
and lawful power and authority to grant, bargain and sell the 
said premises, and every part thereof, unto and to the use of 
the said Winder, his heirs and assigns, according to the true 
meaning of these presents.” 

The only title claimed or set up by the defendants, or either 
of them at the date of these covenants, was as devisees under 
the will of Richard Smith, the late husband of the defendant 
Penelope, and father of defendant Mary, which is as follows: 

“JT, Richard Smith, of the city of Raleigh, county of Wake, 
and State of North Carolina, being of sound mind and mem- 
ory, do make and ordain this to be my last will and testament, 
as follows, viz: to wit: 

“Ttem, Ist. It is my will and desire that the whole of my 
estate, both real and personal, be divided between my wife 
and daughter Mary Ann Smith, as the laws of the State have 
and are made and provided, believing that those Jaws make 
as equitable and fair a division as I can make, with the follow- 
ing proviso and exceptions, to wit: 

“Tt is my will and desire that my wife, Penelope Smith, 
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who will be entitled to one-third of all the personal estate to 
her and her heirs forever, and her third, or dower, of all the 
real estate during her natural life. 

“Ttem 2nd. I also give and bequeath to her, to do as she 
pleases with, one equal half of all the nett profits of my estate 
both real and personal, for her maintenance and support as 
long as she lives and may require it. 

Item 3rd. 1 give and bequeath to my daughter Mary Ann 
Smith, who will be entitled to the other two-thirds of all my 
estate, both real and personal, the other one equal half of all 
the nett profits of my estate both real and personal, for her 
maintenance and support. The care and management ot 
which, and collections of the same, is to be made by her mo- 
ther, and not to be paid over to her until it is collected, unless 
her mother chooses to do so; which I leave to her discretion. 

“Ttem 4th. I give and bequeath to my daughter, Mary 
Ann Smith, all the rest and residue of my estate, both real 
and personal, as the laws of the State allows, and not given 
away in either of these items of my will above; with the fol- 
lowing proviso and exceptions, intended by me for her special 
benefit and protection: that is, she is to have the one-third of 
her portion, if she requires it, for her support and maintenance 
and to do as she pleases with; the other two-thirds only I lend 
her, in trust, to be managed by the County Court of Wake, 
and Superior Courts, and Courts of Equity of said county, as 
trustees for her and her heirs forever, allowing to her and her 
heirs the nett income of the said two-thirds aforesaid, after 
the decease of her mother: and if the Courts aforesaid should 
not act in the capacity of a trustee, as before desired, then it 
is my will and desire for either of the said Courts to appoint 
some safe and competent person or persons, from time to time, 
to act as trustee, and the Court is to make such order and de- 
cree as to them may appear fair and proper, and may require 
such securities of the said trustee as to them may appear 
proper; and if such trustees are appointed they are not per- 
mitted to diminish but is to remain as a separate and special 
and trust fund for her benefit and her heirs forever, (she re- 
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ceiving the nett profits after the decease of her mother, as 
mentioned in another clause of the will) for and during her 
natural life, and then to such of her child or children as she 
may have or leave surviving her. Ido not make this provision 
to deprive her or her husband, if she marries, from the free 
use and enjoyment of the fruits of my labor and industry, but 
to provide, as far as I can, for her and her children against 
any misfortune that might happen, and which I am legally 
advised is proper. 

“Item 5th. The whole of my estate I wish to be kept as 
much together as the nature of the case will admit; though I 
make no positive item to that effect, and the whole of my ser- 
vants to be treated well and provided for, except such as may 
become refractory and unruly, and if so they may be sold. 
It is my first request that all my just debts be first paid, out 
of the first avails of my estate: having -been careful to keep 
out of debt, it is my wish to owe little or nothing at my de- 
cease: but nv doubt some small charges, or debts, will have 
to be paid, which may be paid out of any monies I have at 
the time-of my decease. Written by myself and pronounced 
by me to be my last will and testament, and signed in my 
own proper hand-writing, and preferring not to have any sub- 
scribing witnesses, as the law provides as good or better proof 
of any person’s hand-writing making a will. And I file this, 
my will, among my most valuable papers, revoking and dis- 
annulling all, or any other will made by me, if any should 
appear, and pronouncing this to be my last and my only will 
and testament. Given under my hand and seal, 10th Oct. 
1851,” &e. “ SIGNED AND SEALED.” 


“CoDICIL TO THIS MY WILL: 


“Tt is my wish and desire, that the black lead plumbago 
mines, which I own now one-half of, may never be sold but 
kept in perpetuity for my estate; but some small part or parts 
of the land that may not be material to keep, may be sold, if 
necessary, but no part or parts of the mines. Oct. 10, 1851. 

“ SiaNeED.” 
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“Item. I hereby appoint my wife executor to this my last 
will and testament, and request her to call in such friends to 
aid her as she may find desirable. Oct. 10, 1851. 

“SigNep AND SEALED.” 


And it is agreed “that if, by the above will, a good and 
indefeasible estate in fee simple was devised to the said Pen- 
elope and Mary, or either of them, so as to amount to a 
performance of the covenants, then a judgment of non-suit be 
entered, otherwise, judgment to be for the plaintiff, and an 
inquiry of damages to be awarded as upon a judgment by 
nil dicit, or non sum informatus.” 

Upon consideration of the premises, his Honor, being of 
opinion with the defendants, gave judgment of non-suit.* From. 
which plaintiff appealed. 


Badger, for plaintiff. 
Miller, for defendants. 


Barrie, J. The question presented by the case agreed, 
depends for its solution upon the construction of the will of 
the late Richard Smith. The devisor was manifestly inops 
concilit, and his will requires all the aid which can be derived 
from that consideration, to enable us to carry out his presumed 
intention. 

Looking at the whole will, and' endeavoring to give effect to 
every part of it, as it is our duty to do (Owen v. Owen, Busb. 
Eq. 121. Cheeves v. Bell, 1 Jones’ Eq. 234) we are led to the 
conclusion that by the fourth clause the devisor has given to 
his daughter, Mary Ann, an estate in fee in all his real estate, 
subject to the dower of her mother therein, with an executory 
devise in fee, in two-thirds thereof, to her children, should she 
marry and die leaving issue. The devise is, in form, rather a 
gift to her for life, with a contingent remainder in fee to her 





* It is due to-his Honor, Judge Caldwell, to say that this judgment was strictly 
pro forma, and'was rendered at the urgent request of both counsel, without there 
being the slightest opportunity for examining the case. 
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children, and upon default of children, remainder to her and 
her heirs; but the legal operation and effect of it is gs we 
have above stated. The construction which gives an execu- 
tory devise to the children of his daughter is admissible, and 
is adopted, because it is the only means by which the manifest 
intention of the devisor to provide for them, can be carried 
into effect. The alternative, contended for by the defendant’s 
counsel, of declaring that the latter portions of the clause in 
question are too vague and uncertain to be allowed to operate, 
we do not feel at liberty to adopt, while effect can in any way 
be given to them. Amidst their darkness and obscurity we 
can yet see light enough to enable us to fasten upon the estate 
given to the daughter, a provision for her children, should she 
ever marry and die leaving any surviving her. 

Our opinion therefore, is, that there was a breach of the 
covenant contained in the deed under whieh the plaintiff 
claims. The judgment of the Superior Court must be reversed, 
and judgment given here for the plaintiff, according to the 
case agreed, and this nrust be certified to the end that he may 
have an enquiry of his damages. 


Per Curiam. Judgment reversed, and judgment 
for plaintiff. 








